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CLINTON-GORE V. STATE AND LOCAL 
GOVERNMENTS 


TUESDAY, JULY 28, 1998 

House of Representatives, 

Subcommittee on National Economic Growth, 

Natural Resources, and Regulatory Affairs, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2154, Rayburn House Office Building, Hon. David M. McIntosh 
(chairman of the subcommittee) presiding. 

Present: Representatives McIntosh, Scarborough, Snowbarger, 
Barr, Sessions, Tierney, Sanders and Kucinich. 

Also present: Representative Mac Collins. 

Staff present: Mildred Webber, staff director; Keith Ausbrook, 
chief counsel; Sean Cunningham, counsel; Karen Barnes and Bar- 
bara F. Kahlow, professional staff members; R. Andrew Wilder, 
clerk; and Elizabeth Mundinger, minority counsel. 

Mr. McIntosh. The subcommittee will come to order. 

Let me first state, if the Members will jpermit me to take a 
minute to express^ my sorrow over the loss of the two officers, J.J. 
Chestnut aind Detective John Gibson. Both were very kind to me 
personailly, and their families, their friends, their fellow officers 
and the staff that witnessed the shooting, our thoughts and prayers 
are with you. We appreciate the sacrifice that those two officers 
made, and today we will be able to pay tribute to them. 

In the first order of business, I want to welcome our colleague 
Mac Collins, who has introduced a resolution on the issue of fed- 
eralism and is very interested in the subject. And, I ask unanimous 
consent that he be allowed to sit in the hearing. I understand he 
has a statement that will be submitted for the record. 

[The prepared statement of Hon. Mac Collins follows:] 


( 1 ) 
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Before the House Government Reform and Oversight Committee 
Subcommittee on National Economic Growth, Natural Resources, and 
Regulatory Affairs 

July 28. 1998 


President Clinton's Executive Order 13083, entitled "Federalism," 
raises deep concerns regarding the Administration's view of the 
role of the Federal government in our society. This order 
represents a radical departure from traditional interpretations of 
our Constitution and threatens the authority of the United States 
Congress, the sovereignty of the States, and the most basic rights 
of individual citizens. 

The Constitutional division of power between Federal and State 
governments is detailed in the Tenth Amendment to the Constitution 
which reads, "the powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people." Clearly, the Tenth 
Amendment was not drafted merely to divide power, as the President 
suggests in his order, but was crafted to limit Federal 
jurisdiction and protect the sovereignty of the States. Previous 
administrations have understood this distinction. 

In 1987, President Reagan issued Executive Order 12612 establishing 
his administration's policy with regard to handling issues 
affecting the division of powers between States and the Federal 
government. This order embodied Che principles set forth in the 
Tenth Amendment. It read, "executive departments and agencies must 
maintain the division of governmental responsibilities between the 
national government and the States that was intended by the framers 
of the Constitution, and must ensure that the principles of 
federalism established by the framers guide the executive 
departments and agencies in the formulation and implementation of 
policies . " 

In sharp contrast to President Reagan's policy, the Clinton 
Executive Order turns the Tenth Amendment on its head, suggesting 
that the Federal government has broad powers to infringe on the 
authority given the States and the Congress under the Constitution. 
Executive Order 13083 establishes dangerously broad and vague 
criteria for differentiating between national and State 
jurisdictions. The criteria are so expansive that almost any 
action taken by a Federal agency could be deemed appropriate. 

Most troubling is Che fact that President Clinton's order attempts 
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to provide Federal departments and agencies new powers to dictate 
policy and regulations to State legislatures, governors, and 
agencies. The order further suggests that any issue affecting more 
than one State should automatically fall under Federal 
jurisdiction. Such broad Federal authority would render State 
governments powerless and virtually irrelevant. 

Additionally, by granting executive jurisdiction over all matters 
related to "international obligations," this order threatens to 
bypass the United States Congress, allowing executive departments 
and agencies to irr^ose on the States provisions of unratified 
international treaties or agreements. This would violate both the 
Tenth Amendment and the treaty ratification authority granted the 
Senate under Article II, Section 2, of the Constitution. 

In order to respond to the Administration's atten^st to usurp the 
powers of Congress and the States, I have introduced a resolution, 
House Concurrent Resolution 299, drawn directly from President 
Reagan's 1987 executive order, reiterating the fundamental 
principles of the Tenth Amendment's division of powers. 

Additionally, the resolution reiterates the Reagan Administration's 
criteria for formulating and in^lementing policies that affect the 
balance of powers between the Federal government and the States. 
These criteria are based upon fhe understanding that 
"constitutional authority for Federal action is clear and certain 
only when the authority for the action may be found in a specific 
provision of the Constitution, when there is no provision in the 
Constitution prohibiting Federal action, and when the action does 
not encroach upon authority reserved to the States." 

The resolution further establishes strict guidelines that executive 
departments and agencies should follow whenever Federal policy 
preempts State law. These guidelines protect State legislatures, 
departments, and agencies from Federal influence. 

It is time for Congress to take a stand in defense of its own 
authority, the sovereignty of the States, and the Constitutional 
rights of American citizens. The Federal executive departments and 
agencies cannot be allowed to violate the Constitutional separation 
and division of powers. I urge all of my colleagues to take a 
s^and for the Constitution by cosponsoring House Concurrent 
Resolution 299. 


### 



4 


Mr. McIntosh. The purpose of today’s hearing is to examine the 
potential impacts of President Clinton’s recent Executive Order 
13083 on federalism. Basically, this Executive order addresses the 
relationship between the Federal Government and State and local 
governments. Today’s hearing will examine the need for a possible 
bipartisan legislative solution to address the concerns of State and 
local governments. 

This hearing will allow key State and local elected officials to 
voice their concerns and former and current administrations to ex- 
plain their views on the federalism Executive order. 

I want to welcome the five State and local elected officials who 
represent today key organizations of State and local officials. State 
governments will be ably represented by Utah Governor Michael 
Leavitt, who serves on the Executive Committee of the National 
Governors’ Association; and North Carolina State Representative 
Daniel Blue, who is the new president of the National Conference 
of State Legislatures. The local government community will be rep- 
resented today by Philadelphia Mayor Ed Rendell, who is rep- 
resenting the U.S. Conference of Mayors; Philadelphia Councilman 
Brian O’Neill, who is president of the National League of Cities; 
and Wake County, NC, Commissioner Betty Lou Ward, who is the 
new president of the National Association of Counties. 

I also want to welcome our current and former administration of- 
ficials who will appear in the later panels. Michael Horowitz cur- 
rently is a senior fellow at the Hudson Institute, served as chair- 
man of the Domestic Policy Council Working Group on Federalism 
when he was general counsel at 0MB in the Reagan administra- 
tion. Eugene Hickok, currently Secretary of Education of the Com- 
monwealth of Pennsylvania — Pennsylvania is currently well rep- 
resented today — is here to speak as former special assistant at the 
Office of Legal Counsel, U.S. Department of Justice during the 
Reagan administration. 

And, the Clinton administration will be represented by Mr. Ed- 
ward DeSeve, who is Acting Deputy Director of Management at 
0MB. 

And, finally Vermont’s Lieutenant Governor Douglas Racine and 
Mark Schwartz from Oklahoma City will testify from their perspec- 
tives. 

On May 14, 1998, President Clinton issued Executive Order 
13083, which revoked two earlier federalism Executive orders. 
President Reagan’s Executive Order 12612 of 1987, and President 
Clinton’s own Executive Order 12875 issued in 1993. Executive 
Order 12612 provided many protections for State and local govern- 
ments and reflected great deference to States and to local govern- 
ments. President Reagan, who himself was a former Governor, con- 
sistently recognized the competence of State and local governments 
and their readiness to assume more responsibilities. 

For example, prior to 12612, President Reagan returned respon- 
sibility to the States and to local governments in his 10 block grant 
programs. And in 1982, early in his administration, in his State of 
the Union Address he announced a new federalism initiative in- 
volving a grand sorting out of the responsibilities between Federal 
and State and local governments. Many of those ideas are being 
implemented in this Congress today. 
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Later in 1982, he issued Executive Order 12372, which required 
Federal agencies to “accommodate” State and local elected officials’ 
concerns with proposed Federal financial assistance, and direct 
Federal development or explain why they have not deferred to the 
States. That Executive order and Executive Order 12612, issued in 
1987, set in place operating principles and a required discipline for 
the Federal agencies to follow for all decisionmaking affecting State 
and local governments. 

When I discovered President Clinton’s Executive order, I wrote 
to him and asked — I could not understand how he as a former Gov- 
ernor would be willing to abandon the protections accorded the 
States since 1987 from unwarranted Federal regulatory burdens. 
In that letter, I explained that, prior to his new Executive order, 
there had been “important constraints on Federal regulatory power 
by requiring a minimum of Federal intrusion and substantial def- 
erence to State governance.” I wrote, “With Executive Order 
13083,” the new Executive order, “you have swept away these limi- 
tations on the power of the Federal Government.” 

The bottom line is that the new order would wreak havoc on the 
balance of power envisioned by the Constitution between the States 
and the Federal Government. My letter, the purpose of that letter, 
was to ask why. 

I asked the President why he stripped the most basic protection 
accorded the States, the preparation of a federalism assessment for 
all regulatory and legislative proposals, including the requirement 
for an analysis of the extent to which the policy imposes additional 
costs or burdens on the States, including the likely source of fund- 
ing for the States and the ability of the States to fulfill the pur- 
poses of the policy. That assessment simply forces the government 
to pause and ask, itself, what are we doing, what will the effect be 
on the States? No longer would it be required as a result of the 
new Executive order. 

I also asked why the President openly encouraged Federal agen- 
cies to intrude in State affairs, which would subject the States to 
unprecedented Federal regulatory intervention. President Clinton’s 
Executive order revokes President Reagan’s ordeFs provisions re- 
garding preemption that directed the agencies to, quote, “preempt 
State law only,” and I emphasize only, “when the statute contains 
an express preemption provision or there is some other firm and 
palpable evidence compelling the conclusion that Congress in- 
tended preemption of State law or when the exercise of State au- 
thority directly conflicts with the exercise of Federal authority 
under the Federal statute.” 

In other words, unless the agency is required to preempt States, 
States would be given deference, and there would be no preemp- 
tion. That is huge, as we all know, in terms of the reckless balance 
of power between the States and the Federal Government. Also 
under President Reagan’s Executive order, any regulatory preemp- 
tion of State law was restricted to the minimum level necessary; 
that protection no longer exists. 

Since that time, I have also asked for all relevant documents 
from the Office of Management and Budget relating to the develop- 
ment, preparation and issuance of Executive Order 13083. On July 
1st, counsel to the President Charles Ruff replied for the President. 
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He stated that the primary purpose of issuing the new order was 
to bring the previous orders up to date. According to Mr. Ruff, the 
Unfunded Mandates Reform Act of 1995 made clear that a federal- 
ism assessment was necessary only when a regulation may result 
in expenditures by State, local and tribal governments in the ag- 
gregate of $100 million or more. 

That was the statute. Nothing was said in that statute, of course, 
about the Executive order and the Executive’s ability to do assess- 
ments in other situations. President Reagan’s Executive order 
didn’t have a threshold, and, since the statute was passed in early 
1995, the old Executive order signed by President Clinton would 
have required assessments regardless of a threshold. 

On June 10th, my subcommittee called the National Governors’ 
Association to ascertain its views. Shockingly, the executive direc- 
tor, Raymond Scheppach, was totally unaware of the order. He 
hadn’t been consulted by the Clinton White House with regard to 
the order. Neither had any of the other six principal State and local 
government organizations, known as the Big Seven, prior to the 
issuance of this new Executive order which directly affected their 
ability to govern. And they weren’t notified about it after the 
issuance. 

We understand that our call to the National Governors’ Associa- 
tion and each of the organizations led to their complaining to the 
Clinton White House about the failure to consult with them, as 
well as about the substance of the new Executive order. As a con- 
sequence, White House counsel informed us by telephone on July 
15th that the administration planned to issue a second Executive 
order delaying the effective date. 

Accordingly, on June 17th, the leadership of the Big Seven, Na- 
tional Governors’ Association jChairman Ohio’s Governor George 
Voinovich; the former National Conference of States Legislative 
president; National Legal Cities president, Brian O’Neill, who is 
with us today; the former National Association of Counties presi- 
dent; the president of the U.S. Conference of Mayors; president of 
the International City/County Management Association; and the 
chairman of the Council of State Governments wrote to the Presi- 
dent requesting that the new order be withdrawn, saying, and I 
quote, “We feel that Executive Order 13083 so seriously erodes fed- 
eralism that we must request its withdrawal.” And they requested 
its withdrawal as quickly as possible. 

Today, what we plan to do in this hearing is explore with the 
President’s representative several questions which the American 
people deserve to have answered. Why was there no prior consulta- 
tion with State and local elected officials and the Big Seven organi- 
zations that represent them? Why was there no notice after the 
issuance to State and local elected officials and the Big Seven? Why 
was the order issued in the first place? And finally, will the Presi- 
dent act to restore the protections afforded by the Reagan and ear- 
lier Clinton Executive orders for State and local governments be- 
fore the November elections? 

The stealth issuance of the Clinton Executive order and its asser- 
tion of Federal authority over State and local governments makes 
clear that we must always be alert to ensure the proper balance 
of power between the Federal Government and the States and local 
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governments. As James Madison wrote, in Federalist No. 45, and 
I quote, ‘The powers delegated to the Federal Government are de- 
fined and limited. Those which are to remain with the State gov- 
ernments are numerous and indefinite.” 

[The prepared statement of Hon. David M. McIntosh follows:] 
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Chaimiin David M. Mclotosh 
Opening Statement 

Clinton-Gorc v. State and Loeal Governments 
July 28, 1998 

First, if the ranking member will permit, let me take a minute to express my sorrow over the loss 
of our two Capitol Hill Police Officers, J.J. Chestnut and Detective John Gibson. Both officers 
were very kind to me. To their families, friends, fellow officers and to Majority Whip Tom 
Delay and his staff, our thoughts and prayers are with you. 

The purpose of today’s hearing is to examine the potential impacts of President Clinton’s recent 
Executive Order (E.O.) 1 3083, ’’Federalism,” on Slate and local governments, and examine the 
need for a possible legislative solution to address the concerns of State and local governments. 
This hearing will allow key State and local elected officials to voice their concerns and former 
and current Administrations to explain their views on the Federalism executive orders. 

I want to welcome five State and local elected officials who represent key organizations of State 
and local officials. States governments will be ably represented today by Utah Governor 
Michael O. Leavitt who serves on the Executive Committee of the National Governors’ 
Association (NGA), and North Carolina State Representative Daniel T. Blue, Jr. who is the new 
President of the National Conference of Slates Legislatures (NCSL). 

The local government community will be well represented today by Philadelphia Mayor Edward 
Rendell wdio is representing the U.S. Conference of Mayors (USCM), Philadelphia Councilman 
Brian J. O’Neill who is President of the National League of Cities (NLC), and Wake County, 
North Carolina Commissioner Betty Lou Ward who is the new President of the National 
Association of Counties (NACO). 

I also want to welcome our current and former Administration officials. Michael J. Horowitz, 
currently a Senior Fellow at the Hudson Institute, served as Chairman of the Domestic Policy 
Council Working Group on Federalism when he was General Counsel of the Office of 
Management and Budget during the Reagan Administration. Eugene Hickok, currently Secretary 
of Education of the Commonwealth of Pennsylvania, is here to speak as former Special 
Assistant, Office of Legal Counsel, U.S. Department of Justice during the Reagan 
Administration. 

The Clinton Administration is represented by G. Edward DeSeve, who is Acting Deputy Director 
for Management at OMB. A former 0MB official whose office falls within the line of authority 
under Mr. DeSeve is widely repotted to have been the chief author of the Clinton executive 
order. 

Finally, Vermont’s Lieutenant Govetmr fXiuglas Racine and Councilman Mark Schwartz from 
Oklahoma City will also testify. 
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On May 14, 1998, President Clinton issued E.O. 13083 which revoked two earlier Federalism 
executive orders -- President Reagan’s E.O. 12612 of 1987 and President Clinton’s E.O. 12875 
of 1993. E.O. 12612 provided many protections for Stale and local governments and reflected 
great deference to State and local governments. President Reagan, a former Governor, 
consistently recognized the competence of State and local governments and their readiness to 
assume more responsibility. 

For example, prior to his E.O. 12612, President Reagan returned responsibility to State and local 
governments in his ten "block grant" programs. In his 1982 State of the Union Address, he 
announced a Federalism Initiative involving a gram) sorting out of responsibilities between the 
federal government and State and local governments. Later in 1982, he issued E.O. 12372, 
which required federal agencies to "accommodate State and local elected officials’ concerns" 
with proposed federal financial assistance and direct federal development or explain why not. 
That executive order, and E.O. 12612, issued in 1987, set in place operating principles and a 
required discipline for the federal agencies to follow for all decision-making affecting State and 
local governments. 

When I discovered President Clinton’s executive order, 1 wrote President Clinton that "1 could 
not understand how [he], as a former Governor, could willingly abandon the protections accorded 
the states since 1987 from unwarranted federal regulatory burdens." I explained that, prior to his 
new order, there had been "important constraints on federal regulatory power by requiring a 
minimum of federal intrusion and substantial deference to state governance.’’ 1 wrote, ‘'With 
E.O. 1 3083, you have sw^t away these limitations on the power of the federal government." 

The bottom line is that the new order would wreak havoc on the balance of power envisioned by 
the Constitution between the States and the federal government. I simply asked "why." 

I asked why the President stripped the most basic protection accorded the States - the 
preparation of a Federalism Assessment for all regulatory and legislative proposals, including the 
requirement for an analysis of "the extent to which the policy imposes additional costs or burdens 
on the states, including the likely source of funding for the states and the ability of the states to 
fulfill the purposes of the policy." 

I also asked why the President openly encouraged federal agencies to intrude in State affairs, 
which could subject (he States to unprecedented federal regulatory intervention. President 
Clinton’s order revokes President Reagan order’s preemption provisions that directed agencies to 
“preempt State law only when the statute contains an express preemption provision or there is 
some other firm and palpable evidence compelling the conclusion that the Congress intended 
preemption of State law, or when the exercise of Stale authority directly conflicts with exercise 
of Federal authority under the Federal statute" (emphasis added). Also, under President 
Reagan’s executive order, any regulatory preemption of State law was restricted to the minimum 
level necessary . That protection no longer exists. 
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Since that time, I have also asked for all relevant documents from the Office of Management and 
Budget relating to the development, preparation, and issuance of the executive order. 

On July 1st, Counsel to the President Charles F.C. Ruff replied for the President. He stated that 
'’[t]he primary purpose in issuing the Order was to bring the previous orders up to date." 
According to Mr. Ruff, the Unfunded Mandates Reform Act (UMRA) of 1995 made clear that a 
federalism assessment was necessary only when a regulation may result in expenditures by State, 
local, and tribal governments in the aggregate of $100,000,000 or more. President Reagan's 
order set no threshold for a federalism assessment, and a SlOO million threshold would exclude 
most regulations that affect State and local governments. 

On June 1 0th, my Subcommittee called NGA to ascertain NGA’s views of the new executive 
order. Shockingly, NGA's Executive Director Raymond Scheppach was totally unaware of the 
order. Apparently, the Clinton White House had neither consulted with any of the seven 
principal State and local government organizations (the Big 7) prior to issuance of the new order 
nor notified them about it afier its issuance. 

We understand that, after our call to NGA, each of the Big 7 organizations complained to the 
Clinton White House about the failure to consult with them, as well as about the substance of the 
new order. As a consequence, the White House Counsel informed us by telephone on July 1 5th 
that the Administration planned to issue a second executive order delaying the effective date. 

On July 1 7lh, leadership of the Big 7 — NGA Chairman Ohio Governor George V. Voinovich, 
the former NCSL President, NLC President Brian O’Neill (who is with us today), the former 
NACO President, the President of the USCM, the President of the International City/County 
Management Association (ICMA), and the Chairman of the Council of State Governments 
(CSG) — svTOte the President requesting that the new order be withdrawn, saying, "we feci that 
Executive Order 13083 so seriously erodes federalism that we must request its withdrawal,” and 
they requested its withdrawal “as quickly as possible." 

Today, we plan to explore with the President’s representative several questions which the 
American people deserve to have answered: 

• Why was there was no prior consultation with State and local elected officials and the Big 
7 organizations that represent them? 

• Why was there no notice after issuance to State and local elected officials and the Big 7? 

• Why was the order issued in the first place? 

• Will the President act to restore the protections afforded by the Reagan and earlier 
Clinton executive orders for State and local governments before the November elections? 
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The stealth issuance of the Clinton executive order and its assertion of federal authority over the 
State and local governments makes clear chat we must always be alert to ensure the proper 
balance of power between the federal government and State and local governments. As James 
Madison wrote in Federalist No. 45, “The powers delegated ... to the Federal government are 
defined and limited. Those which are to remain in the State governments are numerous and 
indefinite.” 
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Mr. McIntosh. With that, let me turn to the ranking member, 
Mr. Tierney, and ask him, do you have any opening statement? 

Mr. Tierney. I do, Mr. Chairman, thank you. 

Good morning, gentlemen. 

Mr. Chairman, I welcome the opportunity to discuss the balance 
between Federal, State and local governments. I believe that the 
States are often best suited to find innovative and targeted solu- 
tions to society’s problems. Nevertheless, the Federal Government 
also plays an important role — and I’m sorry, Ms. Ward, I looked up 
and said good morning, gentlemen. I wasn’t looking that far along 
the panel. Good morning to you. 

Pollution travels across State lines. So do many of our goods and 
services. The Federal Government should protect all citizens from 
abusive behavior that crosses State borders. Furthermore the Fed- 
eral Government should ensure that Americans in every State have 
a safe work environment, access to good education and access to 
adequate medical care. 

I support a discussion of federalism, but I’m also concerned about 
some of the misleading criticisms that have been lodged. People 
that don’t support the President’s domestic agenda claim that the 
order totally violates the Constitution. To the contrary, I think that 
the administration’s delay of 90 days to review this program and 
its seemingly open-mindedness on this hopefully addresses that 
kind of contention. And I think that we might, as we have been in 
the Kyoto Protocol approaches in hearings, Mr. Chairman, be a lit- 
tle bit out in front of ourselves where the final Executive order is 
not before us today and not really a subject for consideration. 

I think that a lot of our groups that you cited in your opening 
remarks have, in fact, drawn attention to the order to some of the 
concerns, that the administration at least seems to be responsive 
to those concerns and open to the idea of discussing them and tak- 
ing information on them and perhaps even revising the order, so 
that at this point in time, at least, it seems that we’re having hear- 
ings on an order that has not yet been implemented and may not, 
at least in its present form, even be implemented eventually. 

It’s a little bit contradictory, too, Mr. Chairman, when some at- 
tack the administration for issuing the Executive order, while at 
the same time supporting much of the Republican’s leadership in 
Congress that would trample on States’ rights. The Contract with 
America, for instance, the Republican leadership’s agenda in the 
104th Congress, included a number of provisions that would have 
preempted State law. One provision known as the takings legisla- 
tion would have put substantial limits on the ability of State and 
local governments to enforce land use restrictions that benefit their 
communities. 

Another provision would preempt State product liability law by 
putting a cap on punitive damages. This would have been a boom 
to big business, like the tobacco industry that made huge profits by 
placing American lives in danger. And now there’s speculation that 
manufacturers of inherently dangerous handguns, including Satur- 
day night specials, would seek to hide behind restrictive proposals. 

Others have tried to play both sides of the federalism issue. For 
instance, in a Dear Colleague letter criticizing the Executive order, 
one Representative claimed that the order threatens State gun 
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laws, yet that same Representative is also a cosponsor of Federal 
legislation that would exempt certain individuals from State laws 
that prohibit concealed weapons. It’s a little bit astounding, that 
kind of contradiction. 

Apparently, Mr. Chairman, if the Republican Congress tries to 
impose its will on all the States, that’s OK. On the other hand, if 
the Democratic President wants to make proposals, we cry foul. 

It’s my suggestion, Mr. Chairman, that this constitutional prin- 
ciple is best discussed independent of a particular legislative agen- 
da and cooperatively. We should strive to delineate either a com- 
mon understanding of the principle or some distinct and under- 
standable alternatives that can be openly debated. Nevertheless, 
absent the majority’s endless campaign to infer that the adminis- 
tration is continually involved in some conspiracy, first on the 
Kyoto Protocol and now on States’ rights, there is no significant 
evidence to that position. 

In fact, the evidence is that the proposed order is broad, includes 
much of former President Reagan’s order, and has been extended 
for our review and consideration for 90 days so the administration 
officials can further discuss any potential further clarification with 
State and local officials. This subcommittee would be improved by 
emulating that spirit of cooperation instead of confrontation on the 
issue. And I hope our hearing and our testimony is in line with 
that as to how the hearing might be improved and delineated in 
that respect. 

And I’d like to yield for a couple of comments, if I might, Mr. 
Chairman, to my colleague Mr. Kucinich. 

Mr. McIntosh. Certainly. 

Mr. Kucinich. 

Mr. Kucinich. Thank you, Mr. Chairman. 

We’re all familiar with the Executive order issued by President 
Clinton, entitled “Federalism,” which directs Federal agents re- 
garding the balance of power between Federal, State and local gov- 
ernments. And I’ve served as a city councilman, as a mayor and as 
a State senator and now as a Member of Congress. I think I under- 
stand the complex relationships which exist between the Federal 
Government and various other governmental levels. 

I know that the Clinton administration has established a process 
for State consultations, streamlined the waiver process, protected 
against unfunded mandates. When the President signed the Un- 
funded Mandate Relief Act of 1995, I think he was making a very 
strong statement about the requirements for analysis of costs and 
burdens on State and local government; also with the welfare bill 
in 1996, provided for greater flexibility for States; and his action 
in opposing legislation like the takings legislation and other bills 
which expand Federal law to areas traditionally reserved to States 
have, I think, been commendable. 

Still there remains some Federal problems in the area of preemp- 
tion that have been discussed, and that’s why I think it’s important 
that Mr. McIntosh has called this hearing. We’re going to see, I 
think, in the next Congress a battle fought out over utility dereg 
and how that might affect on the ability of municipalities to have 
their own municipal electric system. We’re going to see a battle 
fought out over WTO implementing legislation, as to whether or 
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not States and localities can be forced to back down from passing 
laws that they felt were important in the face of possible prosecu- 
tion by the Justice Department. We’re going to see a continued bat- 
tle fought out over the attempts of the Federal Government to force 
States to have nuclear waste dumps. 

Now, these are all huge issues, and so this panel that’s here. I’m 
certain, will give us some information reflecting their concerns. 
And I think basically, based on Mr. Tierney’s testimony, we can see 
that the results are mixed. It all depends on what you stand for. 
If you’d rather have the Federal Government on your side on an 
issue that you happen to propose, then you try to use the power 
of the Federal Government to support your position. If you don’t 
like what the Federal Government’s promoting, then you try to use 
the power of the State to stop it. TTierein, ladies and gentlemen, 
is written the history of the United States of America. 

So it’s going to be particularly interesting to see how this latest 
dialog plays out, because there is a dynamic tension built into our 
Constitution. The 10th amendment is written specifically to try to 
make sure that the rights of States are not trampled on, at the 
same time we are called the United States of America, and we pre- 
sume that we have some kind of overriding national interest at 
stake at times. And in this debate, we’ll see who’s oxen is carrying 
the weight and who’s ox may be gored along the way. 

So it’s a pleasure to see all of you here, and I look forward to 
this discussion. And, Mr. Chairman, thank you. 

Mr. McIntosh. Thank you, Mr. Kucinich. 

Let me address two points, just technical points, in Mr. 'Tierney’s 
statement. One, having worked at the Justice Department when 
President Reagan’s Executive order was being considered, I think 
it’s important to note that that Executive order and the President’s 
Executive order don’t address the scope of authority that Congress 
has under the Constitution to write legislation, ^^^at they say is 
if Congress has failed to act and not clearly mandated that there 
be a preemption of State law, then the executive branch will defer 
to the States and not add additional requirements and seek 
through its policies to additionally preempt the States. 

I think that’s important, because it explains some of the dif- 
ferences that my colleagues raised on why people could come up 
with apparently contradictory positions. In legislation, they may 
argue that a certain bill is necessary up here in Congress, but still 
want to have the protection and the executive not go further than 
what Congress may do as we work our will on those legislative 
principles. 

The second point that I think is important to make in all of this 
is that, and I made it in my opening remarks, we may — and today 
I would like to explore the question — we may need to not wait for 
the President to reissue an Executive order. Congress itself may 
need to today take up this issue of how much deference the execu- 
tive branch needs to make and codify what would previously have 
been an Executive order into law, thereby requiring the agencies 
to do it. That would have the advantage of preventing it from being 
changed in the dead of night and by some future President or this 
President. 
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That is a serious question that I want to entertain with all of the 
witnesses today. And, therefore, we needn’t wait until the Presi- 
dent acts in issuing his new Executive order. 

Let me turn now to our colleagues. We’re going to proceed in the 
order in which they came in. So I will recognize for a brief opening 
statement Mr. Scarborough. 

Mr. Scarborough. I thank you, Mr. Chairman, for holding this 
important hearing on this mournful day, but I certainly appreciate 
it, and I know you had to move ahead with it. 

I wanted to comment briefly on a few things said not only by 
yourself, but by the ranking member, Mr. Tierney, who is a good 
friend of mine, and who I enjoy listening to because he’s so elo- 
quent, whether he’s right or not. But he brought in — he talked 
about gun control. He talked about tort reform. He talked about 
takings and just about everything else to show that he said there 
was no great conspiracy, but appeared to suggest that there was 
a Republican conspiracy that somehow we were going to take this 
issue and politicize it. 

Yet, if you look at the quotes that have been coming out, not only 
of the Washington Post, New York Times, legal experts, as well as 
this own White House, you see that the White House made a ter- 
rible mistake, made a terrible legal miscalculation, also made a ter- 
rible political miscalculation. White House agents quoted in the 
Post saying, we screwed up. David Broder in the opening line of his 
statement on this story said it was an explosion waiting to happen. 
The Los Angeles Times wrote in their headline that the Clinton 
White House plans Executive order blitz to circumvent the will of 
Congress, and there we have a balance of power conflict as well as 
a federalism conflict. A NYU law professor was quoted in the New 
York Times as saying that the President was constantly breaking 
established boundaries of executive power, and, of course, the arro- 
gance of Paul Begala didn’t help when he said — he was quoted in 
just about every major publication — quote, a stroke of a pen, you 
make new law, pretty cool. 

As far as the White House being open-minded, as the David 
Broder article in the Washington Post suggested, that the White 
House only became open-minded on this issue after State and local 
officials raised holy hell over an issue being brought up regarding 
federalism, where they were not advised whatsoever. They be- 
lieved, and I believe, and many people on this panel, including — 
maybe not on this panel, but many Democrats in this Congress be- 
lieve that the President’s Executive order reverses 220 years of fed- 
eralism policy that was created by our Founders and reaffirmed by 
President Reagan 15 years ago. 

Regrettably it establishes radical polic 3 miaking guidelines that 
undermine the foundation of federalism by legitimizing unneces- 
sary and unconstitutional Federal bureaucratic powers and action. 
Neither the Constitution, the Bill of Rights, nor the Federalist Pa- 
pers even remotely justify the Executive order or its expansion of 
Federal regulatory activity. In Thomas Jefferson’s words, the 
States are “the most competent administrators for our domestic 
concerns, and the surest bulwarks against anti-republican ten- 
dencies.” The constitutional relationship among the sovereign gov- 
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emments, State and national, is formalized in and protected by the 
10th amendment to the Constitution. 

Jefferson went on to state that, the States are the true bearers 
of our liberty in this country and the wisest conservative power 
ever contrived by man. The principle of federalism is the radical 
idea of the Constitution and of our government and is the distinc- 
tive and defining feature of the Federal Constitution. 

Citing the 10th amendment, that all powers not delegated to the 
United States by the Constitution or prohibited to the States are 
reserved to the States and the people, Jefferson stated, the 10th 
amendment is the foundation of the Constitution. To take a single 
step beyond the boundaries thus specifically drawn on the powers 
of Congress is to take possession of a boundless field of power, no 
longer susceptible of any definition. 

/ijid we believe, I think, accurately, historically, legally, that’s ex- 
actly what this Executive order does. It sets an extremely poor dan- 
gerous precedent that does violence not only to the Constitution, 
the 10th amendment, the writings of Jefferson, but also to 222 
years of federalism policy. 

And therefore, Mr. Chairman, I thank you for holding a hearing 
on this very important issue. And I certainly look forward to us re- 
solving this matter before August 15th when the White House has 
the ability to put this into effect. And with that I yield back the 
balance of my time. 

Mr. McIntosh. Thank you, Mr. Scarborough. 

[The prepared statement of Hon. Joe Scarborough follows:] 
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Subcommittee on National Economic Growth, Natural Resources, and 
Regulatory Affairs Hearing on “State and Local Governments” 
Congressman Joe Scarborough 
July 28, 1998 

Executive Order 13083, signed by President Clinton on May 14, is a serious affront 
to the federalist framework established in the U.S. Constitution. It could potentially 
lead to the abuse of power by individual agencies as they attempt to interpret it. 

The Order establishes broad, ambiguous and unconstitutional tests to justify 
Washington bureaucratic intervention in matters that typically are left to states and 
local communities. 

Executive Order 13083 reverses 222 years of federalism policy created by our 
Founders and reaffirmed by President Reagan IS years ago. Regrettably, Executive 
Order 13083 establishes radical policymaking guidelines that undermine the 
foundations of federalism by legitimizing unnecessary and unconstitutional federal 
bureaucratic powers and actions. Neither the Constimtion, the Bill of Rights, nor 
the Federalist Papers even remotely justify the Executive Order 13083 or its 
expansion of federal regulatory activity. 

In Thomas Jefferson’s words, the States are “the most competent administrations 
for our domestic concerns and the surest bulwarks against anitrepublican 
tendencies.” The constimtional relationship among sovereign governments. State 
and national, is formalized in and protected by the Tenth Amendment to the 
Constitution. 

The 10’*' Amendment clearly and unequivocally states that aside from those 
specifically enumerated powers that justify federal action in Article 1, the federal 
government cannot exercise authority over the states, local communities, or 
individuals. Regrettably, President Clinton’s distorted version of American 
federalism makes Americans, their communities and their states unconstitutionally 
subservient to the federal government. 

Jefferson stated “The states ate the true barriers of our liberty in this country and 
the wisest conservative power ever contrived by man. ... The principle of federalism 
is the radical idea of the constitution of our government and the distinctive and 
defining feature of the federal Constitution.” Citing the 10*’ Amendment that “all 
powers not delegated to the U.S. by the Constitution, not prohibited to it by the 
States, are reserved to the states or to the people”, Jefferson stated “the 10* 
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Amendment is the foundation of the Constitution.. .to take a single step beyond the 
boundaries thus specifically drawn around the powers of Congress, is to take 
possession of a boundless field of power, no longer susceptible of any definition.” 

According to Federalist Paper No. 32, the State governments clearly retain all the 
rights of sovereignty which they before had, and which were not, by that act, 
exclusively delegated to the United States. This exclusive delegation of state 
sovereignty would only exist in three cases: where the Constitution in express terms 
granted an exclusive authority to the union; where it granted in one instance an 
authority to the union, and in another prohibited the states from exercising the like 
authority; and where it granted an authority to the union, to which a similar 
authority in the states would be absolutely and totally contradictory and repugnant. 
Executive Order 13083, particularly Section 2, represents a radical departure from 
the constitutional principles of limited national government upon which our nation 
was founded. 

According to Attorney General Edwin Meese, Clinton’s Executive Order 13083 
represents a seriously warped view of what Federalism requires. This order 
instructs federal bureaucrats to meddle whenever they deem that they have more 
“expertise” and resources to regulate the matter than the states, and when “states 
would be reluctant to impose necessary regulations.” 

President Clinton’s behavior, however, raises flags both about his idea of the 
Presidency and his politics. Two years ago, a federal appeals court unanimously 
struck down, as “quite far-reaching” an order by Mr. Clinton barring contracts 
from federal companies if they hired permanent replacements for striking workers, 
an obvious gesture to the grandees of the AFL-CIO. Pointedly identifying the 
separation-of-powers issue, the court said “We leave to the Congress the question 
of whether a protective function is appropriate..” 

We have a Presidency that has attempted to build between itself and the other 
branches a kind of non-accountability. It is time for this timid Congress, whose 
duty it is to properly frame political issues for the public, to do what the Founding 
Fathers intended and start to act as a check and balance on what the Wall Street 
Journal called the President’s “assertion of royal prerogatives.” We must put an 
end to what the Los Angeles Times has defined as “President Clinton’s blitz of 
executive orders during the next few weeks, part of the White House strategy to 
make progress on Clinton’s domestic agenda with or without Congressional help”. 
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The guidelines the White House believe justify federal regulatory action are set out 
under “Federalism Policymaking Criteria” in Section 3. The more ambiguous and 
open-ended of the criteria “justifying” federal action include: 

-“WTien decentralization increases the costs of government thus imposing 
additional burdens on the taxpayer.” 

-“When States would be reluctant to impose necessary regulations because of 
fears the regulated business activity will relocate to other states.” 

-“When placing regulatory authority at the State or local level would 
undermine regulatory goals because high costs or demands for specialized 
expertise will effectively place the regulatory matter beyond the resources of 
State authorities.” 

-“When the matter relates to Federally owned or managed property or natural 
resources, trust obligations, or international obligations.” 

On Tuesday, July 14, 1998, two months to the day after Clinton signed the order, 
the Washington representatives of the “Big Seven” organizations of state and local 
government had a stormy meeting with Mickey Ibarra, the chief of White House 
intergovernmental relations, and then drafted a letter to Clinton demanding that he 
withdraw the executive order. The reason: No state or local government official 
was consulted in the drafting of the executive order, a directive the Big Seven 
officials said in the draft “ calls into question fundamental principles of federalism ." 
The draft letter said “we are concerned that all references to the Tenth Amendment, 
identification of new costs or burdens, preemption and reduction of unfunded 
mandates are revoked.. .We believe the changes in the order and the manner in 
which they were made raise serious questions” about the administration’s 
commitment to partnership with state and local governments. 

Executive Order 13083 represents a dangerous and radical departure from the 
Founders of our Republic. Clearly, aside from those specifically enumerated 
powers that justify federal action in Article I of the Constitution, the Founders did 
not intend that the federal government should exercise authority over the states and 
local communities that makes individuals more, not less, subservient to the federal 
government. It is imperative that we stay true to the meaning of the Constitution, 
the 10"' Amendment, and the ideas of Madison, Hamilton, Jefferson and Reagan. 

My office has been flooded with calls and letters from constituents concerned with 
the intent of Executive Order 13083. In response, 1 have introduced H.R. 4232, that 
declares Executive Order 1 3083 is of no force or effect. I also plan to offer an 
amendment to H.R. 4194 that would limit the use of funds to carry out this flawed 
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executive order. In the present climate, it is vitally important for Americans to 
understand that the Constitution is incapable of enforcing itself. That task 
ultimately rests with the citizenry. If the American people demand adherence to the 
Constitution, government officials, including President Clinton, will respect the 
limitations that were wisely placed on their power. 
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Mr. McIntosh. Let me turn now to Mr. Sanders for an opening 
statement. 

Mr. Sanders. Thank you very much, Mr. Chairman. Before I 
begin, I wonder if I could ask a personal favor of you of sorts. In 
the audience and with us today is the Lieutenant Governor of the 
State of Vermont, Douglas Racine. I’m looking at your list of pan- 
els, and you have Mr. ^cine and Mark Schwartz, who is a council- 
man from Oklahoma City, in the third panel. Would it be possible 
to at least move the third panel to the second panel so we can hear 
from elected officials before we hear from legal experts? Would that 
be possible? 

I mean, I think what the goal of today is wanting to hear from 
people who are elected who represent folks back home. And with 
all due respect to our friends from the Justice Department and 
legal officials, it might be more appropriate. 

Mr. McIntosh. You want to collapse it down to two panels? You 
know, I would be inclined to do that, because I think we need to 
move expeditiously in order to be able to attend the ceremonies this 
afternoon. 

Mr. Sanders. I think that’s a consideration as well. 

Mr. McIntosh. So, yes, I think that’s a good idea, Mr. Sanders. 

Mr. Sanders. Thank you, Mr. Chairman. 

Mr. Chairman, let me just, as an Independent, perhaps say a few 
words. My experience has been that — I speak also as the former 
mayor of the largest city in the State of Vermont, the city of Bur- 
lin^on — is that my experience has been both over the years that 
there seems to be — ^very often ideology and States rights do not get 
in the way when somebody has an issue that they want to pursue. 
And I’ve noticed that under the Reagan administration, there were 
great defenders of local government and State rights. 

When they thought the Federal Government should do some- 
thing, they went over — ^the local and State government. Bush ad- 
ministration, the Clinton administration. If people want to do 
something, they could always come up with a justification of doing 
it, whether they are liberal Democrats or conservative Republicans. 
So it seems to be this is not a Democratic or a Republican issue, 
liberal or conservative. 

I would just point out, Mr. Chairman, on two issues, you know, 
we talk a lot about States rights. And I believe in States rights. 
I happen to believe that the folks back home often can implement 
programs and have a better sense of what’s going on than we here 
in Washington. But I would point out just two areas that we are 
dealing with right today, when ideologically folks who often talk 
about local government and States rights, my goodness, in these in- 
stances, the Federal Government knows best. 

In the State of Vermont, we have arguably the best protections 
for consumers in terms of health care. 'This is something our legis- 
lature and our Governor has felt important. In the State of Ver- 
mont, citizens have the right to go to an emergency room and have 
the managed care plan pay for resulting care if a person reasonably 
believes he or she is experiencing an emergency. That’s what our 
legislature felt was appropriate. In the State of the Vermont, our 
people have the right to receive health care from an out-of-network 
provider when the health plan’s network of providers is inadequate. 
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In our State of Vermont, we have the right of a person with a seri- 
ous illness or disability to use a specialist as a primary care pro- 
vider, et cetera. 

Generally speaking, I think it is believed that in the State of 
Vermont, consumers have very, very strong rights in terms of 
HMOs and managed care. Well, you know, just last week, all of 
these rights developed by the people of the State of Vermont, our 
legislature and our Governor, well they’re gone, because virtually 
every Republican voted for an HMO bill winch would override the 
rights of the people of the State of Vermont. What happened to 
States rights on that issue? People of Vermont were not listened 
to. 

Another issue that Mr. Kucinich and I have worked on very 
hard, and we’ve had Republican support on this issue, deals with 
the World Trade Organization, big issue. And actually I think, 
Dennis, our amendment is coming up tomorrow. And we would love 
to have your support on this, Mr. Chairman, and we may very well. 

And here is an issue. And it’s crystallized in what’s going on in 
Massachusetts and, in fact, will be going on in Vermont, I am told, 
next legislative session. Here’s the story. The people of Massachu- 
setts in their wisdom believed that their State should not allow 
contracts to go to companies that are doing business with the mili- 
tary and brutal dictatorship in Burma, OK? You may agree with 
that, you may disagree with that, but that is what the people of 
Massachusetts felt. And this is absolutely consistent with the role 
that many States and cities, including the city of Burlington, 
played in trying to overturn apartheid in South Africa. What peo- 
ple said, we want to put as much pressure as we can on milita^ 
dictatorships, on racist regimes, and, therefore, we’re going to dis- 
courage compar^ies investing in our State if they do business in the 
authoritarian, racist or dictatorial societies. 

I think States have the right to do that. But you know what? 
Under the WTO, the World Trade Organization, this is a violation 
of, quote/unquote, free trade. My goodness, imagine the people of 
Massachusetts standing up and saying, we want to stand with the 
democratically elected Government of Burma, and they right now 
are being pressured by the Federal Government to not go forward 
in their efforts. 

There was recently a case in Maryland, where in Maryland they 
wanted to deal with the dictatorship in Nigeria, the same issue. 
People from the State Department were coming down, and saying, 
gee, you’re violating Federal law, that’s a Federal decision. States 
and local government should not have the right to do that, I think. 

And the truth is, this is really shocking, if you carry this out to 
the extreme degree, it would suggest that if Adolf Hitler became 
the leader of a country again, locS and State government could not 
use its powers to try to stop another Hitler, because it would be 
in violation of free trade. Why couldn’t Hitler’s government invest 
in Vermont or in Massachusetts or anyplace else? How dare local 
and State governments stand up for States rights? 

Well, we will see the vote tomorrow as to how many folks will 
be supporting the Kucinich-Sanders amendment which says that 
local and State governments should have the right to make those 
very moral decisions. 
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So, Mr. Chairman, I guess I would simply conclude that my expe- 
rience has been that very often is the issue that dictates Federal 
policy, and suddenly when people are for the issue, then we hear 
arguments like it’s important to have unanimity or one voice all 
over the country. We don’t want all of these confusing rules and 
regulations. That comes from conservative Republicans, I should 
tell you, as well. 

So I’m glad you called the hearing. I think we’re discussing im- 
portant issues, and I yield back the balance of my time. 

Mr. McIntosh. Thank you, Mr. Sanders, you made your point 
very persuasively on both political parties. 

I want to focus in on the particular question here, which is 
should we try to have protections against that same phenomena 
which we may be guilty of here up on the Hill occurring in the ex- 
ecutive branch, sort of the — out of the light of day? And I’m trou- 
bled by that. Thank you, Mr. Sanders. 

Let me turn now to Mr. Sessions for a brief opening statement. 

Mr. Sessions. Thank you, Mr. Chairman. I’m not going to con- 
sume much time. I will make an observation that I agree with Mr. 
Kucinich which he talked about that what this is all about is the 
use of power. I will tell you that I disagree with the conclusions 
that he, I believe, will end up drawing as to whether it was correct 
with what the President has done in his Executive order, because 
I deeply disagree with that. 

But I will tell you that I believe that our hearing today should 
once again be focused upon how decisions are made and what those 
decisions are. And I believe that one of the most important things 
that will come out today is that I believe that the White House and 
this President, this administration, unilaterally defies common 
sense and do not care what people think, no prior consultation, and 
the light of day very often is not invoked in what they do. They 
do things, as a matter of fact, in the dead of night or when the 
President is out of the country, and I’m deeply sorry for that. 

And, Mr. Chairman, I appreciate you bringing this to the light 
of day so that we have an opportunity to hear from people who, I 
believe, should have a greater use of power and freedom on the 
local basis, and things that are back home. That’s what 1994 was 
all about, was how we balanced the power and share it with other 
people. 

Thank you. 

Mr. McIntosh. Thank you, Mr. Sessions. 

Let me now turn to Mr. Barr, who also, along with Mr. Scar- 
borough, has a legislative proposal on this issue. 

Mr. Barr. 

Mr. Barr. Thank you, Mr. Chairman. I would ask unanimous 
consent that my full remarks be included in the record. 

Mr. McIntosh. Without objection. 

Mr. Barr. Thank you. 

Mr. Chairman, I think these are very, very important hearings. 
They’re both important theoretically and philosophically, as well as 
from a practical standpoint. Rarely do we see an Executive order 
such as this one that portends such very serious, practical, real-life 
problems at the same time as it is frightening in its philosophical 
scope. 
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If one just peruses very quickly the language of Executive Order 
13083, one sees language that provides the justification for unilat- 
eral Federal action into virtually any area of State or local govern- 
ment that any particular Federal agency or department wishes to 
go into. The bounds of the areas in which the Federal, any Federal, 
agency or department under this Executive order, basing its action 
on this Executive order, could go are absolutely unlimited. 

While purporting in its prefatory language to be consistent with 
principals of federalism, it is not. It is an Executive order that 
bears no relationship whatsoever to the Constitution. It turns the 
10th amendment and concepts of separation of powers on their 
head. The scope of this Executive order is frightening. 

I commend the chairman for both bringing this matter to the at- 
tention of the officials here today and others. The President appar- 
ently was attempting, both through siting this while he was out 
of the country, as well as not publicizing it in any way, shape or 
form, other than what might be required by printing it in the Fed- 
eral Register — was attempting to sneak this through, and I appre- 
ciate it being brought to the light of day by a number of people, 
including our colleague Mac Collins, who is with us here today, in- 
cluding the chairman, including Mr. Scarborough, Mr. Sessions and 
others. 

As the chairman indicated, I do have a legislative remedy which 
will rescind Executive Order 13083 and place in its stead legally 
Executive Order 12612, which is a true federalism Executive order, 
consistent with both the terms and the philosophy underlying the 
Constitution of this great land. 

And I urge all of my colleagues to sign on to H.R. 4196 and urge 
the witnesses here today on all three panels or two panels, however 
we break it up,, to urge their Members of Congress to support this 
legislation. 

One does not have to be somebody possessed of a very fertile 
imagination to recognize the various areas into which the Federal 
Government could go based on the justification afforded by this Ex- 
ecutive order. We’re already witnessing, for example, Mr. Chair- 
man, several examples of what really must be termed a systemic 
effort to subvert the Constitution and the separation of powers doc- 
trine by this administration. This Executive order is just the broad- 
est and boldest example. 

We also know, Mr. Chairman, as you’re well aware, of efforts by 
the FBI to levy a gun tax, without any congressioned authority 
whatsoever. We also know of efforts by the FBI currently under 
way to begin a registry of lawful gun owners in direct contraven- 
tion of at least two Federal statutes. We had a hearing about a 
week and a half ago with regard to an Executive order that amend- 
ed an Executive order by President Nixon which proposes and man- 
dates affirmative action for homosexuals and others of various, 
quote, undefined sexual orientation. 

We also know, Mr. Chairman, of efforts through rules and regu- 
lations, which is the other side of this systematic subversion of the 
Constitution, perpetrated by this administration, rules and regula- 
tions that would, in effect, force a national identification card on 
every citizen of this country, as well as a national medical identi- 
fication card or a medical identifier. 
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So, Mr. Chairman, you’ve highl^hted today, not only a very seri- 
ous problem with this particular Executive order, but also in doing 
so, you have highlighted a systematic effort that we must get a 
handle on right now before this moves any further. As our col- 
league, Mr. Sanders, has indicated, this is not simply a Democrat 
or a Republican problem, although, as I see it, with most problems 
of the sort that we’re tackling here today, this particular adminis- 
tration takes it to — takes a quantum leap and takes it to a level 
not contemplated by any prior administration. 

And in this particular instance, in setting forward the theoretical 
and philosophical blueprint for concepts of federalism, there is no 
prior action by any administration of the scope contemplated by 
this Executive Order 13083. It is something that I am and I’m sure 
a lot of our colleagues are hearing about from citizens and elected 
officials at State and local government levels. I hope that this hear- 
ing today is not the final step, but merely the first step in a con- 
certed effort by the Conmess as representatives of the people of 
this country to get a hanffie on the Constitution to once again raise 
its terms to the forefront. 

And I commend the chairman very much for holding this hearing 
today and look forward to it and future hearings on these most im- 
portant topics. 

Mr. McIntosh. Thank you, Mr. Barr. 

[The prepared statement of Hon. Bob Barr follows:] 
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Mr. C'hiiirman. I wiiiit to commend you for holding todiiy*s hearing on the important 
constitutional c<inccpt of federalism, including a focus on President Clinton's F.xecutivc Order 

I. 10K3; an Executive Order clearly turns the principle of federalism on Its head. 

This Executive Order completely undercuts the concept of federalism which forms the basis 
of our entire system of government. These actions reverse much of President Ronald Reagan's 
sound policy on federalism. This Executive Order deeply undermines, if not obliterates, the 
Tenth Amendment to the United States Constitution. 

13083 establishes policy guidelines that will undermine the foundations of federalism by 
legitimizing unnecessary and unconstitutional national regulatory powers and action. 

In response to the President's action, I have introduced the **State Sovereignty Act of 1998," 

II. K. 4196. H.R. 4196 directs the head of each federal department and agency that every 
acth ity be carried out in accordance with President Reagan's Executive Order 12612, nut 
President Clinton'.s Executive Order 13083. In addition, my bill states that President Clinton's 
Executive Order will have no force or effect. 

Mr. Chairman, I loofi forward to working with you on moving this bill or other legislation to 
stop this federal power grab by the Clinton Administration. 

As most of us are aware, in 1987, President Ronald Reagan issued Executive Order 12612, 
reaffirming the principles of federalism and the powers reserved to states and individuals as 
outlined in the Tenth Amendment. 

Ronald Reagan's now defunct Executive Order detailed in great length, that the federal 
gu> ernment was given few, limited, and enumerated powers. 

1 he Eramers granted in the Constitution spcciHc federal powers, and outlined when the 
government legitimately may exercise its authority. They did not intend the federal 
go^ ernment to exercise authority over the slates, local communities, and the people except in 
very limited and clearly delineated circumstances, such as a national currency, or customs 
matters. 

President Clinton's Executive Order explicitly overturns Reagan's Order. In addition, the 
Executive Order lists several all-encompassing "exceptions" under which the powers of the 
states and the people could be abrogated by any federal agency, ignoring and overriding the 
Tenth Amendment. 

Some individuals, I presume wc will bear from today, will argue this Executive Order 
constitutes nothing more than the President's opinion and does not carry the force of law. 
These individuals are wrong. 
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A July .^rd Wall Sircct Journal articU* t'ntitlvd “King Clinton” states, “Mr. Clinton's aides 
have let it be know that he intends to pursue an 'executive order strategy' to put in place 
policies that the CiOP Congress refuses to do legislatively. This was once known as royal 
decree.” Now , it's simply business as usual for an Administration seeking desperately to enact 
an agenda and lca> c a legacy it cannot, or will not try to, implement law fully and legitimately. 

I quote from a New ^i>rk Times article which appeared two days later, noting that with some 
of President Clinton's “closest advisers deeply pessimistic about the chances of getting major 
legislation passed during the rest of the year, Mr. Clinton plans to issue a series of cxccuti\ e 
orders to demonstrate that he can still be effective.” 

( iiiiton political advisor Paul Bcgula is quoted in the same article stating “stroke of the pen — 
Law of the Land, Kind of Cool.” Kinda Cool. That's what we have. If this were simply the 
humor of an out-of-power pundit, we might giggle at the play on words. But it isn't a joke; 
and these aren't the musing of a mere citizen. These words reflect the frightening agenda of 
a desperate Administration. 

Mr. Begula is wrong. The Constitution sets out the principles of our democratic system of 
government not a presidential advisor. The Framers established a principle of checks and 
balances; not one of dictatorship 

M”. Chairman, the President's recent actions raise a bright red flag signaling just what he 
thinks of the ofTice of the President. 1 have heard from hundreds of constituents from around 
the country about their outrage over this Executive Order. 

It is time for this Congress to focus the political issues for the public. Today we take the first 
step to bring back the Framers' principles of checks and balances. 

This is not a thctiretical debate. The consequences of our failure to act will be real, immediate, 
and continuing; from taxes levied by federal agencies with no congressional authorization, to 
international agreements being forced on state and local governments without any advise and 
consent by the Senate. 

The Clinton Administration believes power should be given to, taken by, and retained in 
Washington. They believe in a top-down governing structure — where we as Republicans 
believe in a bottom-up structure. Power comes from the individual not the Federal 
(>o> ernment. 

President Clinton issued an Executive Order when he first was elected to the White House in 
I99.L Ac that time, President Clinton embraced the principles outlined by President Reagan. 
Today I hope the witnesses will address: 


W hy the change now in the last few months of this Administration? 
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• Wh> w as this F.xccutivc Order released when the President was in Rngland? 

• Why were state and local ofTicials not contacted about the Rxecutivc Order prior to its 
release? 

• What cost will this Executive Order have on the budgets of local governments when 
steps are taken to preempt municipal authority? 

Mr. Chairman we are going to hear from a Governor, a mayor, a state representative, a 
county commissioner, and a city councilman -- clearly there is concern about this Executive 
Order at all levels government. 

C ongress must stop these actions by responding aggressively and quickly. Blocking this 
unconstitutional Executive Order on federalism must be the place to start; and now. 

( ongress cannot issue an Execqtive Order; but it does have the ability to pass a law that has 
the effect to stop the preempting of historic rights and authority of this nation's state and local 
goxernments. 

Some say an Executive Order is no problem since it only affects the executive branch. Well, 
that's precisely the point; it elevates the executive branch to unconstitutional heights. Others 
say, well, it's only an Executive Order and doesn't have the force of law. The problem is, it 
will have the force of law for all practical purposes, unless we stop it. If we don't, we can't 
later complain. 

Finally , Mr. Chairman, 1 would direct the attention of those who downplay the importance of 
Executive Order 13083 as a solitary action, Co a series of other actions taken by the 
Administration •• executive orders and regulations — that clearly illustrate a systematic effort 
to accrue more and more power to the federal government in utter disregard for cheeks and 
balances of a government of separate branches of power: a national ID card by rules; a 
medical ID card by rules; affirmative action for aberrant '^sexual orientation" by Executive 
Order... What's next, the Kyoto Protocol by Presidential Proclamation? 
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Mr. McIntosh. Let me turn now to Mr. Snowbarger. Do you 
have an opening statement you would like to share with me? 

Mr. Snowbarger. Mr. Chairman, real briefly. I apologize for 
coming in late, but I appreciate the chairman holding these hear- 
ings. 

Having come out of the State Legislature of Kansas and having 
been there for 12 years, we consistently found areas where we felt 
like the Federal Government was intruding and imposing various 
requirements on it. It was bad enough when Congress was doing 
it; I don’t think we like the executive branch doing it any better. 
So I look forward to hearing from the witnesses today and again 
appreciate you calling the hearing. 

Mr. McIntosh. Thank you, Mr. Snowbarger. 

And, Mr. Collins, your statement will be put in the record, and 
welcome to the committee. 

Let us turn now to our first panel of order. Before we begin, the 
subcommittee has seen a great public interest in the subject of to- 
day’s hearing, federalism, and many interested parties have asked 
to submit comments for the record. I would ask unanimous consent 
that the record remain open for 3 days to allow the subcommittee 
to receive and enter into the record comments on this subject. 
Seeing no objection, so ordered. 

Let me welcome our panel introduced to the audience in my 
opening statement. It is the policy of Chairman Burton of the full 
committee, he asks each of us on the subcommittees to implement 
this for him, that we swear in all of our witnesses. So don’t think 
it’s something that is personal to you. But if you would stand and 
raise your hands, and I will implement the oath. 

[Witnesses sworn.] 

Mr. McIntosh. Thank you. Let the record show that the each of 
the witnesses answered in the affirmative. 

Let me hear now from our first witness, the Governor of Utah, 
Mr. Michael Leavitt, who told me earlier that he traveled here spe- 
cifically for the purpose of testifying today. 

I understand that you have to head over to the Senate, and so 
please share with us your testimony. Thank you. Governor. 

STATEMENTS OF MICHAEL O. LEAVITT, GOVERNOR, STATE OF 
UTAH, MEMBER OF THE EXECUTIVE COMMITTEE, NATIONAL 
GOVERNORS’ ASSOCIATION; DANIEL T. BLUE, JR., STATE 
REPRESENTATIVE, STATE OF NORTH CAROLINA, PRESI- 
DENT, NATIONAL CONFERENCE OF STATE LEGISLATURES; 
EDWARD RENDELL, MAYOR, PHILADELPHIA, PA, U.S. CON- 
FERENCE OF MAYORS; BRIAN J. O’NEILL, COUNCILMAN, 
PHILADELPHIA, PA, PRESIDENT, NATIONAL LEAGUE OF CIT- 
IES; AND BETTY LOU WARD, COMMISSIONER, WAKE COUNTY, 
PRESIDENT, NATIONAL ASSOCIATION OF COUNTIES 

Governor Leavitt. Thank you, Mr. Chairman and members of 
the committee. I would like to express my appreciation for the op- 
portunity to testify on this Executive order on federalism. The 
States have an enormous stake on this matter, as do the local gov- 
ernments. I’m here to speak today, however, on behalf of 50 Gov- 
ernors from the National Governors’ Association. 
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Today we discuss the President’s Executive order, and while we 
welcome this, I want to make it clear that the point that’s been 
made that the administration has no comer on preemption is a 
valid one, and one that I agree with. The Governors have a very 
positive working relationship with the White House; however, it’s 
our belief that Executive Order 13083 is wrong-headed and unac- 
ceptable. It was presented to us after the fact. It was released 
quietly, as it has been pointed out, while the President was in Eng- 
land. That’s the first problem; Zero consultation. 

The second problem, and paramount, is the concern — concern of 
the States is the order itself. It represents a 180-degree turn from 
all previous federalism Executive orders and is inconsistent with 
the principles of balance on which this country was founded. Here 
is a major pronouncement on federalism from a sitting President 
that fails to even mention the 10th amendment. 

This new order represents a fundamental shift in presumption. 
Where all previous Executive orders on federalism aimed to re- 
strain Federal actions over States, the current version is written to 
justify Federal supremacy. States are not supplicants, and the gov- 
ernment is not the landlord or the overlord. States are not special 
interests. States are full constitutional players, a counterbalance to 
the national government and a protector of the people. Given the 
secrecy that has surrounded this order and the complete turnabout 
of its language and the scope, one can only conclude that the Clin- 
ton administration deliberately set upon a course to expand the 
role of the Federal Government, not exactly the end of the era of 
big government. 

I would like to ar^e today that the Executive Order 13083 repu- 
diates the masterful wisdom of our Founders and is not consistent 
with the U.S. Cortstitution, ’The Governors seek your assistance in 
being able to hsdt that course. 

Mr. Chairman, and members of the committee, I would like to 
ask you to keep the 10th amendment in mind as we walk through 
key points of all of the Federal Executive orders since 1987 and the 
order that has been proposed. I’ll just speak about a couple of them 
in the interest of time. 

The current order speaks of specific intent to limit the size and 
the scope of the national government. The proposed order makes a 
vague reference to a system of checks and balances. 

'The current order makes it clear that the Constitution created a 
national government of enumerated powers. The proposed order 
celebrates the word “supreme.” 

States are subject only in the existing order to limits of the Con- 
stitution and the constitutional acts of Congress. It deals with the 
limits of the States. That’s consistent with the 10th amendment. 
States are subjected to the limits set forth in the proposed amend- 
ment to the Constitution or, emphasis on the word “or,” limits in 
Federal law; again, a reversal of the presumption of the proposed 
order dealing with limits set in Federal law. This is completely in- 
consistent with the 10th amendment. It’s not surprising, as I indi- 
cated, that the new order actually drops all references to the 10th 
amendment. 

Undoubtedly the largest area of concern is the policymaking cri- 
teria. 'The existing federalism order deals only with constitutional 
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and statutory. The proposed would include matters justifying Fed- 
eral action that would include things such as need, decentralized 
costs, inadequate State protections of rights, which is something 
that we can all support, but the word is — where there is not ade- 
quate, again a subjective judgment on the part of those in the bu- 
reaucracy. 

Mr. Chairman, given the low threshold and the subjective nature 
of policy judgments. I’d like to ask someone to show me a scenario 
where a Federal action could not be justified under this criteria. 

Let me reiterate the problem. This Executive order reverses the 
presumption. The burden has always fallen to the Federal Govern- 
ment to justify as an enumerated power any action over the States, 
otherwise the power belongs to the States, very clear language of 
the Constitution. 

The policymaking criteria are the whys and the wherefores that 
justify Federal intervention in States’ afi’airs. In all previous or- 
ders, intervention has been undertaken with clear and constitu- 
tional authority and if necessitated by a problem of national scope. 
That appears too restrictive for the current administration. The 
new law — the new order, rather, would empower bureaucrats and 
Federal agencies to determine for themselves if there’s a constitu- 
tional and legal authority. 

In essence, this order authorizes unelected civil servants to de- 
termine the States’ needs and to set the Federal Government on a 
course to meet them. Where in the Constitution is the national gov- 
ernment given justification to act on grounds that a State may be 
reluctant because of its fears for business relocation? Can an execu- 
tive branch seriously contend that the State and local governments 
lack expertise^and resources for domestic action when they already 
provide 75 percent of the funds for all domestic activities? And can 
you, as the legislative branch, sit by and license the administration 
not to take — not just to make law, but to remake the Constitution? 
I can’t fathom a Congress allowing usurpation not just of the 
States, but also of legislative function. 

I can’t help but wonder what James Madison would say if he saw 
what we were dealing with. What would he say about the volumes 
of Federal laws prescribing in great detail how every State and city 
would conduct its most unique tasks? My ^ess is he might agree 
with former Governor Bruce Babbitt, who is now the Secretary of 
Interior, who said this about the Foimders and big government a 
number of years ago. He said, “We’ve allowed their creation — a 
carefully layered construction of Federal, State and local respon- 
sibilities — ^to become scrambled into one great undifferentiated 
amorphous omelette by a cook in Washington.” 

My guess is that James Madison would agree, Mr. Chairman. 

My time is up. The Senate has unanimously agreed with our po- 
sition and on July 22nd, asked the administration to withdraw the 
order. We would ask the House to do the same. 

[The prepared statement of Governor Leavitt follows:] 
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Good morning Mr. Chairman and members of the committee. Thank you for the c^>portunity to 
testify on the President’s Executive Order on Federalism. The states have an enormous stake in 
this matter. I am here to speak on their behalf and that of the SO Governors of the National 
Governors' Association. 

The Governors have a positive working relationship with this White House. However, it is our 
belief that Executive Order 13083 is wron^ieaded artd unacceptable. It was presoned to us after 
the fact, released quietly on May 14 while the President was in England. That is the first 
problem: zero consultation. 

The second problem ^ and the paramount concern of the states - is the order itself, h refuesents a 
180-degrce turn from all previous fledenlism executive oiden and is inconsistem with the 
principles of balance on which this national was founded. Here is a major pronouncement on 
federalism ftom a sitting President that fails to mention the Tenth Amendment? 

This new order represents a fundamental shift in presun^ion. Where all previous executive 
orders on federalism aimed to restrain federal actions over states, the current version is wrioen to 
justify federal supremacy. 

States are not supplicants and the federal government the overlord. States are not special 
interests. States are full constitutional players • a counteihalance to the national govemnnem and 
a protector of the people. 

Given the secrecy surrounding this order and die complete turnabout of its langua^ and 
one can only conclude the Clinton Administration delibeiately set upon a course to expand the 
role of (he feder^ government. Not exactly the end of the *’ere of big government” 

I would argue ditt Executive Order 13083 repudiates (he masterful wisdom of our founden and is 
now inconsistent with the United States Constiuuion. The Governors sedc your assistance to halt 
thitt course. 
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Executive Order Lanniw Comparisons 

Mr. Chairmaii and members of the committee, 1 would ask you to keep the Tenth Amendment in 
mind while I walk through a comparison of the key poinu in all federalism executive orders since 
1987 and the Clinton executive order of 1998. 


Examples of Malar Laiifiiate Chaagn 


Estfuiivt Qrdtc Ii6l2 

Qaebei 2& 


Eftsmii* 0r4tr 13093 


Specific intent to limit the size and scope of the 
national government 


Vague reference to "a system of checks and 
baiartces'* 


Constitution created a national government of 
enumerated powers 


Constitution created a federal government of 
supreme, but limited powers 


States are subject only to limits of the 
Constitution or constitutionally authorized Acts of 
Congress 


States are subject to limits set forth in the 
CMStitutiM OR limits in federal law. 


The constitutional relationship is protected by the 
Tenth Amendment 


Dropped 


Federal oversight is neither necessary or desirable 
over state-administered policy 


Federal oversight should not necessarily intrude 
on state discretion 


Policymaking criteria: 

« Only when constitutional and statutory 
• Clear and certain and only when found in a 
specific provision of the Constitution and 
not encroach upon authority reserved for 
the stales 


• Consult with "organizations** representing the 

states 


Poticvmaking criteria: 


Matters that justify federal action include: 
»need 

-- decentralized costs 
~ inadequate stale protections of rights 
~ stales would be reluctant because of fears 
~ stales lack expertise or resources 

— intematiofial obligations 

— Indian tribes 

Consult "reinesenuaives** of the states 


Special requiremeocs for pfcempcion 


Dropped 


Agencies shidl prepare a Federalism Assessment 


Dropped 


Reduce unfunded mandates 


ftovide lunds necessary coftsuh stales 
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Mr. Chairman, given (he low threshold and subjective nature of these policymaking judgments. 
I'd like someone to show me a scenario where federal action could NOT be justified under these 
criteria. Let me reiterate the problem. Executive Oder 13083 reverses the presumption. The 
burden has always fallen to the federal government to justify, as an enumerated power, any action 
over the states. Otherwise, the power belongs to the states. 

Hie policymaking criteria are the whys and wherefores thtt justify federal intervention in state 
affairs. In all previous orders, intervention was to be undertaken with “clear and constitutional 
authority” and if necessitated by a problem of national scope. 

That appears too restrictive fcH- the current administration. The new order empowers bureaucrats 
and federal agencies to determine for themselves if there is “constitutional and legal authority” 
for whatever they want to d without regard for “ct^ and certain constitutional authority.” 

In essence, this order authorizes unelected bureaucrats to deiermine the states' “needs” and set the 
federal government on a course of action to meet them. It says the federal government can swoop 
in with a remedy because some career civil servant somewhere in the maze decides the federal 
bureaucracy can do it more cheaply. Since when? 

Where in the Constitution is the national government given justification to act on grounds that a 
state may be reluctant because it fears business relocation to another state? Can the executive 
branch seriously contend state and local governments lack the expertise and resources for 
domestic action when they already provide 75 percent of the funds for all domestic activities? 

And can you. the legislative branch, sit by and license the administration to not just make law, but 
to remake the Constitution? 1 cannot fathom Congress allowing usurpation not just of the states, 
but of the legislative fuiKtion. 

1 wondered, as 1 read this order, what James Madison would say if he saw it. What he would say 
about (he volumes of federal laws prescrilnng in great detail how every stale and city conduct the 
most uniquely local (asks. What he would say about (he staff assistants of assistant deputy under- 
secretaries of federal departments who think their real job is to double as a stale health director, 
chief of poUtt, or local road superintendent 
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He wouM heve agreed readily with former Aiiaona Governor Bruce Babbitt, now Secretary of 
Interior in this administraiioii, who said this about the founders and big government a number of 
years ago: "We have aitowed their creation ^ a corejuUy layered construction of federal, state, 
and local responsibiUties - to become scrambled into one great und^rentiated amorphous 
omelet by a cook in Washington?" 

The secretary was a Governor then ~ and so was the President. 

Actions Taken to Dale 

The administretion seems surprised by bow upset state aitd local officials are with this mder. 
Administnttion offictals claim the purpose of the changes is simple is simple updates in light of 
recent Suprente Court decisions and passage of the Unfunded Mandate Reform Act. 

That argument lacks ciedibilrty. Hk Supreme Court decisions all helped bolster the Tenth 
Amendment. Why would this lead to deletion of the Tenth Amendment in the new executive 
order? 1*11 tell you why. Because this directive is not an igafatte. It envisions a completely 
different concept of feder^ism •> one of federal supremacy. 

To day. the White House has ignored requests to withdraw the order, h has merely extended the 
comment period to 90 days to allow more input. Members of the committee, an after-the>fact 
invitation does not consuhaiion make. 

The nation's Governors ate unswervingly opposed to the new executive order and seek your 
assistance in getting h withdrawn. We would then be willing to sit down with the federal 
government, as equal state partners in the democracy of this great laid, and work with them - if 
the federalism executive orders passed down unchanged by previous Presidents truly do need 
changing. 

The Senate unanimoudy agreed with our position on July 22 and asked the administration to 
withdraw Executive Oder 13083. I would ask thq House to do the same. Thank you. 
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Mr. McIntosh. Let me siiggest — I think Mayor Rendell also has 
an apiMintment, and so I’m going to ask him to go out of order and 
give his testimony next. Then, if I could have imanimous consent 
mom the committee, I think what we will do is John and I each 
will have a couple of questions to pose for you, Governor, and 
Mayor, and then let you go. And then we will proceed with the rest 
of the panel in the regular order of questioning. 

Mayor Rendell. 

Mr. Rendell. Thank you, Mr. Chairman. And I hesitate to point 
out that my appointment is at the White House. 

Mr. McIntosh. Perhaps you can convey the substance of this 
hearing to them. 

Mr. Rendell. Let me begin by saying that as Governor Leavitt, 
I am testifying on behalf of the U.S. Conference of Mayors, an asso- 
ciation that represents over 1,000 cities with populations in excess 
of 30,000. And the Nation’s mayors, the ones that are in the U.S. 
Conference of Mayors, are unanimous in their opposition to both 
the process and a great deal of the substance that’s in this Execu- 
tive order. 

Let me also say as Governor Leavitt did, though I think preemp- 
tion of local government is not the sole preserver of the executive 
branch, we are as strongly opposed to the takings bill as Emything 
in this Executive order. The takings bill will preempt one of our 
traditional powers in local government, that is the power to regu- 
late our own land use. And that has been eroded by Federal action 
before, and the takings bill is as serious a threat as we see on the 
horizon. 

No. 1, our objection to this Executive order, the second order in 
this subject by the P’resident, is on process. As Governor Leavitt 
has said and as many members of this committee have said, we 
were all kept' in the dark about this. We were not consulted. None 
of the Big Seven organizations has had a chance to give their input 
on something that we would seem to be the first line of organiza- 
tions that would, in fact, be consisted with. That is also contrary, 
as Governor Leavitt pointed out, to the excellent working relation- 
ship that we at USCM have had with the administration; whether 
it was on empowerment zones, on mandates, on the crime bill, on 
the welfare-to-work jobs bill, on economic development issues in 
general, or on the President’s previous Executive Order 12875 on 
federalism, we were always consulted. 

When 12875 came out, Victor Ashe, the President of the USCM, 
wrote both the President and every department head in the Fed- 
eral Government and said, we want to help in the implementation 
of this order. 

So we are veiy interested in this. We are not Johnny-Come- 
Lately’s to this field. The process disturbs us mightily, and we 
would ask the administration to withdraw the order and to work 
with us and the Congress in reaffirming 12875, or to fashion a new 
order that meets most of the objections that have been raised by 
members of this panel and members of the Big Seven organiza- 
tions. 

On the substantive part of the order, as Governor Leavitt said, 
there are many things that are troubling. Let me just point out 
two. One is in the area of unfunded Feder^ mandates. 
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As you all know, the mayors and every other organization here 
worked very, very hard to get the unfunded Federal mandates leg- 
islation passed, sponsored hy Senator Dirk Kempthome, a former 
mayor. And we fought hard to get accompanying regulations. 

As you recall, in the President’s previous order, 12875, it was 
also a process issued to a degree; it said before any mandates could 
be issued it required that the government must consult, the Execu- 
tive Department and agencies must consult State and local govern- 
ment. That language has been changed to the word “may.” 

Second, the previous Executive order said that there could be no 
mandate unless funds were provided by the Federal Government, 
and there is a reference now to avoid imposition of substantial and 
direct compliance costs, but not as clear-cut a reference. This would 
seem to be a serious step back from the achievement that we all. 
Congress and all of these organizations made, on unfunded man- 
dates. 

Third, the power of the Environmental Protection Agency is one, 
and you are all aware even better than we are of the keen balance 
between environmental protection and the economy. We recently 
had a meeting hosted by Detroit Mayor Dennis Archer, one of the 
Nation’s great mayors, with Carol Browner, the Administrator of 
EPA, where Mayor Archer said some of the interim regulations 
EPA has formulated is going to make it very, very difficult for us 
to continue our economic development and job creation efforts. So 
this is not just a process issue. 

I was asked outside, is this all because you were not consulted? 
That is part of it, but that is not the heart of it. The heart of it 
is that we believe that there are thinp in here that strike an unfa- 
vorable balance, and we hope they will be redressed, and we thank 
you for your efforts. 

[The prepared statement of Mr. Rendell follows:] 
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Mr. Chainnan and Members of the Subcommittee. The United States Conference 
of Mayors, a bi-partisan organization representing over 1,050 cities with populations of 
30.000 or greater, welcomes the opportunity to present testify on the issue of federalism 
My name is Edward Rendell. I am the Mayor of Philadelphia, and an Advisory Board 
Member of The U S. Conference of Mayors. 

The nation's mayors have long been concerned with the proper relationship of the 
various levels of government — local, state and federal — and have worked to strengthen 
a federal partnership where appropriate and to guarantee local autonomy whenever 
possible. 

In 1993, Senator Dirk Kempthome (ID), the former Mayor of Boise, brought the 
issue of unfunded mandates before our body The nation's mayors responded by 
overwhelming endorsing the Kempthome bill, and was the first national organization to 
do so. Mayors then helped lead the effort to enact unfunded mandates legislation, and, 
workmg with our state and local partners and leaders in the Senate and House, were 
proud to see passage of the Unfunded Mandates Reform Act of 1995 and its signing by 
President Clinton. 

While the primary focus of that Act was on new mandates which onginate in 
Congress, the Act also addressed the critical issue of mandates and rulemakings which 
onginate in the federal departments and agencies. Mayors recognized this to be an 
equally important concern and strongly supported the inclusion of these provisions — 
Title II — in the final legislation. 
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But prior to enactment and the signing of the Unfimded Mandates Reform Act. the 
nation's mayors were pleased to work closely with the Reagan Administration on 
Executive Order No. 12612, "Federalism,” and the Clinton Administration on the 
development of Executive Order No. 12875, “Enhancing the Intergovernmental 
Partnership.” 

The mterest of the nation s mayors in the implementation of Executive Order 
12875 did not end with its signing by President Clinton on October 26. 1993 As you 
will see in the attached letter from Knoxville Mayor Victor Ashe, then President of The 
L' S Conference of Mayors, the Conference wrote to President Clinton and the federal 
departments and agencies in the fall of 1994 requesting specific mformation regarding 
implementation plans for Executive Order 12875. Attached are response letters from 
President Clinton and many of the federal departments and agencies (Departments of 
Commerce, Defense, Education, Energy, Health and Human Services, Interior, Justice. 
Labor. State, Transportation, and Treasury, and the Environmental Protection Agenc> ). 

And prior to the above mentioned exchange of letters, the Administration — 
working through its Office of Information and Regulatory Affairs within the Office of 
Management and Budget — held a number of conferences with state and local 
government organizations including The U S. Conference of Mayors regarding 
implementanon of Executive Order 12875. As stated by then 01R,A Administrator Sally 
Katzen in the attached invitation of June 20. 1994 to such a conference. " The first two 
conferences have provided useful insights mio the nature of the Federal-State-local-tribal 
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regulatory partnership, and into the process of consultation between levels of government 
for Federal regulations which impose mandates covered by Executive Order (E O ) No 
12875." 

It is clear from our work with the Clinton .Administration on implementation of 
Executive Order 12875 that there was a serious recognition on both sides of the 
importance of the Order and its successful implementation. 

The nation's mayors have worked in partnership with the Adminisnration on a 
number of other cribcal priorities — foremost of which was enactment of the federal 
crime bill which included the authorizabon of 100.000 ofricers for community policing 
efforts, as well as a number of other key anb-crime inibabves. 

Mayors are currently working closely with the Administrabon on prioribes 
including browmfields redevelopment, support for other commimity and economic 
development acbvibes. drug control, improvements in our nabon's public schools, and 
support for sustainable cotnmuiubes. President Clinton has personally parbcipated in 
many of our national meebngs and special sessions focused on issues such as drug control 
and public schools, as have numerous members of his Cabinet. 

It is within the above menboned context that we were exbemely surprised to learn 
that a new Execubve Order on Federalism had been signed by President Clinton on May 
14. 1998 As mentioned in the July 17 letter sent to President Clinton by the leaders of 
the "Big 7" state and local orgaiuzations. including Conference President Mayor Deedee 
Coiradini of Salt Lake City, "No state and local government official was consulted in the 
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drafting of E.O. 13083. In contrast, this administration ftilly engaged state and local 
officials and their associations in the drafting of your E.O. 1 2875." 

The new Executive Order would not only revoke both President Reagan's 
Executive Order and the previous Clinton Executive Order, but contains serious changes 
to the federal government's interpretation of its authority, uicluding the elimination of 
specific references to limitations on the preemption of slate and local authority, 
elimination of a direct reference to the 10"' Amendment to the Constitution, and an 
expanded list of instances where federal action is justified. 

As a result, the Big 7 letter of July 17 urged the President to withdraw Executive 
Order 1 3083 to. "provide for meaningful consultahons with state and local officials not 
on E.O. 13083, but on whether any changes ought to be considered with respect to 
Executive Orders I287S (Enhancing the Intergovernmental Partnership) and 12612 
(Federalism) " 

In addition, the July 17 letter stated our appreciation for the Administration's 
decision to extend the effective date of Executive Order 13083 for 90 days — during 
which time the existing orders will slay in effect — but still called for the withdrawal of 
the new Order so that discussions can take place with the two previous orders as the point 
of reference 

We were disappointed to see that the Administration's July 20 response, signed by 
Mr Mickey Ibarra. Assistant to (he President and Director of Intergovernmental Affairs, 
restated the Administration's decision to extend the effective date of the new Order for 90 
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days and desire to meet and begin discussions, but made no reference to our request that 
Executive Order 1 3083 be withdrawn 

We must also point out that on July 22, a sense of the Senate resolution was 
passed by unanimous consent callmg on the President to “repeal” the new Order 

The issue of federalism and the need for a proper balance of power and authority 
continues to be of critical importance Discussions are currently takmg place between the 
nation's mayors and the Administration regarding the critical issue of “environmental 
justice ' and the application of Title VI of the Civil Rights Act of 1 964 to environmental 
permits written by state and federal agencies that receive federal funds. 

As discussed in a recent meeting hosted by Detroit Mayor Dennis Archer with a 
number of mayors and EPA Administrator Carol Browner, interim EPA regulations could 
have serious repercussions on economic redevelopment and job creation in our nation's 
cities — particularly those which have faced serious challenges and are now on the edge 
of an era of new opportunities for their citizens. We are now working with U.S EPA to 
revise the interim policy to reflect local perspectives on this issue 

We are also working closely with the Administration and Congress on legislation 
which could significantly impact the future of tax policy in states and cities by limiting 
our ability to impose taxes on sales and activities over the internet. 

And we continue to face challenges to the balance of federalism in the 
telecommunications arena, as Members of Congress, industry representatives and others 
too often try to 'federalize" local authorities over zoning and local nghts-of-way. 
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Much progress has been made in developing a context for analyzing the proper 
roles of the various levels of government with respect to any given issue, such as those 
examples listed above. We believe that Executive Orders 12612 and 12875 have greatly 
helped defme this context. 

With so many key issues before us today, and with unlimited potential for new 
issues, it is essential that a federalism policy not only reflect a proper balance of 
authority, but be developed in cooperation with and suppoited by state and local 
governments. 

In conclusion, The United States Conference of Mayors appreciates the 
opportunity to testify before this Subcommittee, and will continue to work with our state 
and local partners, the Admiitistration, and Congress to ensure that the nation's 
federalism policy remains strong and balanced. 
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Nattoul Governors' Association 
National Conference of State Lcgislatiires 
Coandi of State Governments 
Natkmal Anoclation of Counties 
The Conference of Mayors 
National Lca|ue of Cities 

International City/County Management Association 


July 17, 1998 

The Honorable William J. Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20S00 

Dear Mr. President: 


We are writing on behalf of the nation's elected state and local government leaders to 
request that you withdraw Executive Order 13083. We urge this action to provide for 
meaningful consultations with state and local officials not on E.O. 13083, but on whether 
any changes ought to be considered with respect to Executive Orders 1287S (Enhancing 
the Intergovernmental Partnership) and 12612 (Federalism). No state and local 
goveminent official was consulted in the drafting of E.O. 13083. In contrast, this 
administration fully engaged slate and local officials and their associations in the drafting 
of your E.O. I287S. 

While we appreciate the offer by your administration to extend the commem period by 90 
days, we feel that Executive Order 13083 so seriously erodes federalism that we must 
request its withdrawal. 

Because we all have imminent meetings of our elected leaders, we believe it especially 
critical for you to consider and act upon our request to withdraw the order as quickly as 
possible. 


Sincerely. 



:orge V, Voinovich, Ohio 


Govemg 
Chain 

National Governors' Association 



Senator Richardrinan, Ohio 
Senate President 

President, National Conference of 
State Legislatures 
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ConuniuiODerCi^ mdsob 
Heniwpiii County, lUfiDesou 
Piesidrat, Nalio^ Associitioo of Counties 



^JuJet 



Deedee Comdini 
Mayor of Salt Lake City 
President 

The U.S. Conference of Mayors 


Brian O'h 
Council Member 
City of Philadelphia 
President. National League of Cities 



Gary Gw^ City Ma 
Grand Piaiiie, Texas 
President 

International CityA^ounty 
Management Association 


Representative Charlie Williams 
Chairman 

Council of State Govenunenis 
Mississippi 
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THE WHITE HOUSE 
WASH.MOTON 

July 20, 1991 


Hie Hoaonbk Dwdae Coiradim 
Meyor of Seit Lake City 
Pnaideot oflke Ij 5. CoafBeaea ofMayon 
451 South ScMe Rm 30C 
SdtlakeCiiy.Uah Mill 


Dev Mayer Conadini: 

I have been asked to reply to your July 17 lellv to the PicsideDitegaidiiig Executive Order 
13013. 

In icspoose u> coocema tailed by the ‘Hig Sevan'’ at their Inly 14 mcclinE trith me, the 

aitminnIr Miiin tn Aiimy iiii[il«m>»il«i«ii« nf pvmeiuv tViW ttflat lf» Ofl »l«y« 

During thil eme n ded period. Executive Ordva 12612 and 12t7S trill icmain in effect. I have 
ipolcan to each eaecurive diiecnr of the ‘Vig Seven” to in fa t m them of the Adminialiaaioa’a 


IkDawthvyountictpae,atwcdo.tbHtthiseiaitaaetriIlbepiatt)oaostinetivcute. The 
OSiee of Imargovimnetml Aflatti tad my coDaaguaa V the While Honaa are eotamined to 
waridngcloeely with yon on this iatua Wtarcittriytonmaaaeaweakvyovearikai 
ooavenieaee to begin ov ihanniiona 


l»«l' < lie K«« lti« to iMiy iwim. At t tsnnV 

Ooveraet, the PiesideW knowi fim-hvid tet the faienl govermriaiti mnel be seaaitive to the 
needs of aitia and local goveeuineatt to addteta the variety of challtngtiaK face. Encloscdita 
Ikx sheet fer ytmr teviaw. 



and Dinctv of Intaegovemmemal Affinn 
Endoaure 

Gc; TbeoasCochnn 

Entcuiivt DiiaeMc, U.S. Co i d uence al Mayen 
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THE WHITE HOUSE 
V/A3HINQrON 

Fict Sheet on Fcdenlism 
July 10. 1998 


A New Eiecntive Order on Federaluim. To update fedeial govemment policy in light of lecent 
Supreme Court decisions and recent legation, the President has issued a nen' executive order 
on federalism. That order, E.O. 13803, combines and clariUes previous executive orders on 
“Federalism'' and “Enhancing the Intcrgoverameaial PattncTship.” The new Executive Order, 
E.0. 13803: 

o Reflects President Clinton’s belief that striking the proper balance between state and 
federal power is essential to protect individutd iibcity: 

“Federalism reflects the principle that dividing power between the Federal 
Governinent and the States serves to protect individual liberty. Preserving State 
atiihoiliy provides an essential balonce to the power of the Federal Government, 
while preaerving the supremacy of Federal law provides an easentia] balance to 
the powTT of the States." (eo. hois. s>. iMi 

c Directs agencies to closely examine the constitutional and statutory authority behind any 
federal action that would limit the palicy-maldng discretion of States and local 
govemments, and to carefully assess whether that action is necessary. 

0 Builds on earlier orders and recent legislation to protect states from expensive and 
onerous unfunded mandates. 

o Instructs agencies to straamline their processes under which State and local governments 
apply for waivers of statutory and regulatory tequireroents 

0 Directs agencies to consider waiver applications with a “view towards increasing 

opportunities for utilizing flexible policy approaches at the State or local level." is o hoc. 

S«c 5(b,) 

0 Lays out fundamental federalism principles chat should guide federal policyiiuiiung. 

These include: 

“States and local governments are often uniquely situated to discern the 
sciuimenu of the people and to govern accordingly." |xo ixc. Sn 2 lO) 

“Uniform, national standards can inhibit the creation of effective solutions to 
those problems.” [eo hoc. s,-c. ] (ni 
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o Sets foitb federal policy making criteria that agencies shall consider, along with 

fundamental federalism principles, in formulating or implementing policies that have 
federalism implications. 


A Proven Record on FcdcraKui. This Executive Order builds on the President's longstanding 
si^tpori for federalism. As a former Governor, the President knows first-hand that the federal 
government rmist be sensitive to the needs of stam and local governments for flexibility in 
designing bottom-ig) plans to address all sorts of problems. The President has built a strong 
record on federalism by making sure major legislation is attuned to the needs of state and local 
governments; 

o Signed into law the Unfunded Mandates Relief Act of 1995, a top legislative priority for 
state and local governments that had languished in Washington ioj years. 

o Signed into law the landmark new welfare hill in 1996 that gives states unparalleled 

flexibility to design and implement their own programs to move welter recipients into 
the woifcfbrce. 

0 Created a new 100,000 oops program that gives cities and towns help in heeling up their 
community policing forces without having to fill out an enormous amount of paperwork. 

o Ensuredthatstateandlocalgovermnenaaieconsultedextenaively on regnlatory matters. 

0 Opposed provisions in legisletion that would unduly etqiand federal law into areas 
Ira^tianally reserved to the stales. This includes the “takings'’ legislation that would 
shift authority over local land uae issues aw^’ ftom local communities and state courts to 
Federal courts, subjectiiig comimmities to the threat of premature, expensive litigatioD 
that would favor wealthy developers ove neighbotiog property owners and the 
community at large. 

o Working to secure passage ofOX Bill for Workers that consolidates federal training 

eSfocts and gives states and individuals new flexibility in icsrain for the jobs of the future. 

o Promoted the policy of actively issuing statutory and regulatory waivers for state and 
local govert u n e ms in order to promote flexible policy approaches at the Slate and local 
level. 
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THE UNITED STATES CONFERENCE OF MAYORS 

1620 EYE STREET NORTHW EST 
VXSH1NCTON DC 2000b 
TELEPHONE <202) 29.^ “5.M) 

ROC (202) >93 25^2 
TOD <2021 293^S 


^:.syL..c 


The Presidenc 
The White Houee 
Washington, O.C. 2QS00 

Dear Mr. President: 


September 13. 1994 


raLiMiMS 



■OMBHOMfrOHr 

'HMatOnB 

“^'SSSS. 


uvctawm 

vnjOHAXVt 

tAMAVmYB^ 

ntic«)onKN 

jcw^'cyTW 


«T«MiUJN» 
'iMTOlftta 

VMoc r 



Me appreciate the letter you sent to Majority Leader 
George Mitchell on October e, 1994 and to Speaker Thomas 
Foley on October 7, 1994. Unfortunately, your letters 
fell on deaf ears. The Majority Leader and Speaker 
refused your request to schedule for a final voce the 
nation's mayors' priority legislation, the Kempthome- 
Glenn bill, which would have gone a long way in curbing 
unwarranted and unfunded mandates on towns, cities, 
counties and states. 

The battle carried forth by Democratic and 
Republican mayors to secure relief from unfunded federal 
mandate legislation has been remarkable. Idaho Senator 
Dirk Kempthome, fanner mayor of Boise, came to our Hew 
York City Annual Meeting in 1993 to unveil his bill, and 
in one year m secured the endorsement of 67 Senators. 
He have continued over and over in our campaign to 
register our concerns with the Democratic Leadership in 
Che House and Senate and to emphasize the grassroots 
pressure we have felt from our constituents to pass this 
bill. Unfortunately, in meeting after meeting with 
bipartisan state and local leaders, Mr. Mitchell and Mr. 
Foley refused to cake Che leadership on our effort. 

While we have lost the skirmish, the issue 
continues. Presently we are taking Che issue to every 
candidate running for the House and Senate this year. 
With Che support of our sister organization, Che National 
Association of Counties, we will secure pledges from all 
chose who seek national office to support Che number one 
priority of local government in the next Congress - - to 
pass Che Kempchome-Glenn bill without weakening 
amendments. Senator Kempthome intends to re-introduce 
our bill at the beginning of the I04th Congress, and we 
have informed the Senator that we will be with him until 
we are victorious . 


mOHuroi.HBA.N 
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At our recent Leadership Meeting in Knoxville, our National 
Unfunded Mandates Task Force, chaired by Chicago Mayor Richard M. 
Daley, was given the charge from our Executive Committee and 
Advisory Board to renew the fight with increased political action 
in the next Congress. Without question. Democratic and Republican 
mayors will push the new Congress to be more responsive to the 
needs of our people. 

We ask that you monitor the activity of your federal 
departments and agencies to determine if your cabinet officers are 
enforcing Executive Order 12866 which you signed on September 30, 
1993 and Executive Order 12875 which you signed on October 26, 
1993. It would be interesting to have a report as to compliance by 
cabinet officers. Your assistance to make certain that the federal 
departments and agencies comply with your orders is important as we 
work together in a federal-state-local partnership to provide 
quality service with a minimum of "red tape" for all our citizens. 

Again, we appreciate the public statement you made at the 
National Governors Conference endorsing the Kempthorne- Glenn bill, 
and we appreciate the letters you sent mentioned above. We must 
report to you, however, that mayors throughout the nation are 
frustrated with the lack of priority given to our priority by 
Majority Leader Mitchell and Speaker Foley. We look forward to 
working with you, the White House staff, the cabinet officers and 
departments to enact our legislation during the first months of the 
next Congress . 


Sincerely yours 

Victor Ashe 

Mayor of Knoxville 

President 
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THE UrHTE HOLSE 

"■.VSHINOTON 


November 10, 1994 


The Honorable Victor Ashe 
President 

The U.S. Conference of Mayers 
1620 I Street, N.N. 

Washington, D.C. 20006 

Dear Victor: 

Thank you for your letter of support for 
our efforts to pass legislation to limit 
unfunded mandates. I understand how important 
the Kempthorne-Glenn bill was to you and to 
all leaders who must face tough budgetary 
choices. Although Congress did not pass this 
bill, I remain confident that Congress vjill 
address this important issue next year. 

I appreciate your interest in ensuring 
agency compliance with Executive Orders 12856 
and 12875. Earlier this year, Sally Katter. , 
the administrator of the Office of Information 
and Regulatory Affairs within the Office of 
Management and Budget, provided e.xplicit 
instructions for all departments and agencies 
adhering to Che provisions of Executive Order 
12875. Additionally, under the provisions of 
Executive Order 12866, when OIRA reviews 
various federal agencies, it must check to 
make sure chat chose agencies are complying 
with federal mandate guidelines. 

I will certainly keep ycur viev/s in mind 
as we strive to improve efficiency and prcm.cte 
fairness for all our c:,ttcens. 

Sincerely, 





/ yvv'. 
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THE SECRETARY OP COMMERCE 

Waihmgton. O.C- 20230 

DEC 1 2 :9- ' 


The Honorable Victor Ashe 
Mayor of Knoxville 

President, The U.S. Conference of Mayors 
1620 Eye Street, N.W. 

Washington, DC 20006 

Dear Mayor Ashe; 

Thank you for your letter regarding Executive Order 12875, 
Enhancing The Intergovernmental Partnership. I am committed to 
strengthening the bond between the Department of Commerce and 
local and state officials. 

Part of the Commerce Department's efforts to strengthen the 
intergovernmental partnership include outreach to state and local 
officials by the Trade Promotion Coordinating Committee in 
preparing the First and Second Annual Reports of the National 
Export Strategy and the Commerce Update, a fact sheet produced by 
the Office of Intergovernmental Affairs to keep state and local 
officials apprised of Commerce issues of interest to the states 
and local governments. 

I look forward to working with you and all this Nation’s 
Mayors to strengthen the partnership between Commerce and local 
and state governments. 


Sincerely, 


>wn^^ 


Ronald H. BrownV 
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Administration 
A Mancgement 


OFFICE OF THE SECaETARY OF DEFENSE 
WASHINGTON. DC 20301 


0 9 "CV 1SS4 


Hionoiabic Victor Ashe 
Mayor of Knoxville 

President. The U S Conference of Mayors 
1620 Eye Street, Northwest 
Wasliingion, D C. 20006 

Dear Mayor Ashe: 

This is in response to your letter of October 25, 1904, to the Secretary of Defense 
concerning our response to Executive Order 12875, “Enhancing The Intergovernmental 
Partnership." The Secretary has asked me to respond to you directly in view of my role as 
the Regulatory Policy Officer for the Department of Defense. 

The Department of Defense is not a regulatory agency, but in the course of its 
operations, docs issue regulations on occasion that impact on the general public. These 
regulations are small in number and do not have the far>reaching impacts as those found in 
the regulatory agencies such as the Depanments of Energy and Health and Human 
Services However, in response to the President's initiative to lessen the regulatory 
burden on the public, we have written a Regulatory Plan that has been fully coordinated at 
the highest levels of government and reflects the regulatory* planning in the Department. 

We do not plan to issue, nor hav*e we issued, any regulations that would impose 
unfunded mandates on the State, local, and tribal govenunems. In the unlikely ev ent that 
would occur, the provisions of ExecuiKc Order 1287$ would be carefully followed. 

We hope this information will be useful to you in your Conference leadership 
meeting in Chicago next week We contiiuje to look forward to working with the nation's 
mayors to strengthen even funher our intcrgovemmenial partnership 

$ 

Sincerely, 



D O Cooke 
Director 
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UNITED STATES DEPARTMENT OF EDUCATION 

THE SECRETAitY 

January 30, 1995 


Honoraible Victor Ashe 
President 

The United States Conference of Mayors 
1620 Eye Street, NW 
Washington, DC 20006 

Dear Mr . Ashe ; 

This letter responds to your request of October 2S, 1994, for 
information on how the Department of Educarion (ED) has responded 
to Executive Order (E.O.) 12875, ’Enhancing the Intergovernmental 
Partnership.* Please accept my apologies for the delay in 
responding. The Department fully supports the President's 
commitment in E.O. 12875 to minimizing unfunded Federal mandates 
to the extent feasible and permitted by law. Moreover, the 
Department ia committed to reducing regulatory burdens on States 
and communities and providing them as much flexibility as 
possible in their efforts to improve student achievement. 

The Office of Management and Budget (0MB) haa taken the lead in 
organizing the iiq)lamentation of Che Order by Federal agencies. 
Sally Kaczen, Admlniacracor of OSS's Office of Information and 
Regulatory Affairs, conducted conferences on Che Federal 
Govemmenc's regulatory partnership with State, local, and tribal 
governments on December 6, 1993 and March 23, 1994. This 
Department, aa wall as many other agencies, participated in these 
conferences. Representatives of the U.S. Conference of Mayors 
participated at the conferences, so I know that you are familiar 
with these efforts to encourage discussion of the concerns of 
State and local officials about unfunded Federal mandates and 
possible Federal responses Co reduce or eliminate problems, 
including providing funds to reimburse compliance costs in 
appropriate caaes. In addition, on January 11, 1994, with the 
concurrence of Leon Panscta, then Director of 08IB, Ms. Katzen 
issued a memorandum for Heads of Executive Departments and 
Agencies and Independent Regulatory Agencies on ’Guidance for 
Implementing E.O. 12875, Section 1, 'Reduction of . Unfunded 
Mandates . ' * 

The Department has complied with the 0MB guidance through 
increased intergovernmental consultations when possible unfunded 
Federal mandates are identified in regulations and by providing 
0MB with a summary of these consultations, and a strong 
justification for any regulation containing an unfunded mandate, 
at Che time the regulation is sent to 0MB for review under E.O. 
12866, "Regulatory Planning and Review." 



iioo i\r>9;pc\tH:\cK WE sw •.va5hi\gto\ jowj-oioo 
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2 ~ Honorable Victor Ashe 

In one instance in which a possible unfunded mandate was 
identified in regulations under consideration by the Department 
(proposed amendments to regulations implementing the Carl D. 
Perkins Vocational and ^^plied Technology Education Act with 
respect to the scope of services that states and their recipients 
must provide to members of special populations and the scope of 
the local program evaluation) , extensive consultations were held 
with State and local officials. However, the issuance of 
regulations was ultimately deferred by the Congress until it has 
an opportunity to consider reauthorizing legislation for the 
Perkins Act . 

In addition to complying with E.O. 12875, the Department is 
engaged in pursuing other efforts to reduce burdens on State and 
local governments. For example, the Goals 2000: Educate America 
Act, the School'to^Work Opportunities Act of 1994, and the 
recently reauthorized Elementary and Secondary Education Act of 
1965 (ESEA) all authorize the Secretary to grant waivers of 
statutory and regulatory requirements. Goals 2000 also 
authorizes a demonstration program under which six States may be 
delegated authority to waive Federal statutory and regulatory 
requirements. I sent a letter to Governors and Chief State 
School Officers on January 23 advising them of these new 
authorities. In addition, in implementing these new acta and 
other legislation, the Department starts with the assumption 
that it should not regulate unless it is necessary to do so. 

On January 13, 1995, the Department also published a notice of 
proposed criteria for optional State consolidated plans submitted 
under section 14302 of the ESEA, as recently reauthorized by the 
Improving America's Schools Act, Pub. L. 103>382. Use of 
consolidated plans would allow States and school districts to 
submit one consolidated plan for all programs under the ESEA, 
instead of a series of separate plana. 

I hope that this discussion of our efforts to strengthen the 
intergovernmental partnership and to eliminate or reduce the 
burden of ur^funded Federal mandates responds to your request for 
information. We are also considering other opportunities to 
reduce burdens on State and local governments that may not be as 
severe as unfunded mandates but which are nonetheless 
unnecessary. If you have any suggestions for areas we should 
examine, I invite you to share them with me. 

Yours sincerej.y, 

Richard w. Riley 
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TIis Sscratar/ of Energy 

Washington. OC 20565 

December 22, 1994 


The Honorable Victor Ashe 
Mayor of Knoxville and President 
The United States Conference of Mayors 
1020 Eye Street. NW 
Washington, OC 20006 

Dear Mayor Ashe. 

Thank you for your letters of October 25 and December 16, 1994, requesting 
information about the effons of the Department of Energy to implement 
Executive Order 12875 on "Enhancing the Intergovernmental Partnership" 

Tlie Department of Energy is committed to consultation with State, local, and 
tribal governments in the development uid implementation of policies and 
programs that affect them. In particular, we are sensitive to the need to consul 
with our intergovernmental partners to reduce the incidence of so-called 
"unfunded mandates;" that is Federal requirements applicable to Slate, local, or 
tribal governments for which the Federal Government is not providing 
sufficient funding to cover the costs of compliance 

The Department is fully implementing the requirements of Executive 
Order 12875. Only two departmental rules or regulatory proposals have been 
identified as possible unfunded mandates, and both of these simply impiemen: 
statutOH' lequiremcnis on State goveinmeniS'-the D.'partment docs not have 
discretion to eliminate these requirements. Although the Executive Order does 
no: address statutorily established mandates, we liave consulted and are 
continuing to consult with affected governments lo tliscn.’is 


Tile Department lias provided waiver procedures with respect to siaiutorily 
imposed unfunded mandates to the full extent authorized by law.. For exampie. 
the Department has pro\ided that affected parties, including governmental 
entities, may petition die Department for exception relief from certain siatutoiy 
requirements where application of the requirement would cause "serious 
hardship or gross inequity" (10 CFR §§ 205 50 ei seo .: 42 U S GrS 7194) 

In the same spirit of reinventing Federal Government rules, the Department ’s 
v.nde;;a;;i:’.g an extensive review of al! existing rjguiatioas to determine hew 
ruies can he medified to cliniiiiate uimecessaiy rsguiaiory burden. Based on 
..;e rj.'tilis of inTeryover;:ir.e;t;;u input and other public comments, we have 
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recently targeted a number of our existing regulations for elimination or 
modification, including efforts to streamline the existing regulations concerning 
grants to State and local governments for improving energy efficiency of 
schools and hospitals. A copy of the recent Federal Register notice concerning 
this review is enclosed for your information. We welcome any comments on 
the proposal from The United States Conference of ivlayors. 

We appreciate your interest in the Department and regret that our response was 
not made available to you before the conference leadership meeting. Tlie 
Department looks forward to working with The United States Conference of 
Mayors to strengthen the working relationships between the Department and 
local government officials. 


Sincerely, 




Hazel Rj O^-eary 


Enclosure 
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FederaJ Register / Vol. 59. No. 216 J Moodav. November 14. 


IJ. lo h 1131.61. paragnph (b) is 
removed, paragraphs (c) through (0 are 
redesign&ud as paragraphs tb) through 
(ei. and newly redesignated paragraph 
id! IS revised to read as follows: 

Computsaon e( uniiorm prtee. 

Id)"* 

(1)Thc total hundredweight of 
producer milk; and 

(3) The total hundredweight for v\hich 
a value is computed pursuant to 
«r lUl.eoiD. 

:3. In ^1131.71. the introductor) text 
111 paragraph (al is re\'ised, paragraph (hi 
IS reoesignated as paragraph (c). and a 
new paragraph (b) is added to read as 
loilows' 

4 1131.71 Payments to ttve producer- 
semetneni fund. 

(a) On of befora the 13th da> after the 
end of the month, each handler, except 
a handler described in S 1131.10. shall 
pay to the market administrator the 
amount, :f any, by which the amount 
specified ia paragraph (a](ll of this 
'iK.iion exceeds the amount specified iii 
paragraph falfZ) of this straion 

(bl Cn cr before the 13th doy after itie 
end of the month, each handler 
dascibed in $ 1131.10, except tho.se 
which are exempt from sudt payment 
pursuant to S 1131. 60{i). shall pay to the 
it.arket adminfstrator me amount 
I umputed pursuant to ^ li.'=tl.60U- 

14. In § 2131.72. the word fo;' is 
“.'Vised '.a read "from ' in tite section 
iit'adiop. paragraph fb) is rttmoveu. arid 
paragrsca Ul is redesignated as 
paragraph fb). 

15. b 31131.7". the brti 
removed. 

In. b § n31.S5. px'agMph (hi is 
ru.'iioied. 

Oswe. .November 4. 

Ksnnnh C Clayien. 

.4dminijin}ic.*. 

• Fit Doc. 9+-2:922 Fiiod r.-;(v-^4, h 4.S wi-l. 
S1.UN6 coce aiis-ei-p 


3nP.%RT:.’.E:iT OF ene.=;gv 
CM ce o< General Counsel 

iO CFR Ch. li. !:i. and 1S CFR Ch. 

enc 46 CFR Ch. 9 
poeXet No. GC-.'401-14-KC1 

.lav;:-.v c. 3::s;-n3 Senuiltiorc lo." 
.loci.iaC'jor. cr Eiim.incticn 


AcnOM: Notioc of inquiry 

SUUMARr: This is the second step of an 
effort by the Department of Energy (DOE 
or Department) to involve the public in 
assessing opportunities for streamlining 
the Department's existing regulations. In 
a notice of inquiry publi^ed on Match 
1.1994 (S9 FR 9682). the Department 
sought public comments on general 
areas of its existing regulations that 
.should be modified or eliminated. In 
this document, the Department seeks 
public comment on specific regulation.*; 
that have beeo target^ for modification 
or elimination based on the earlier 
public comments. This streamlining 
effon is in response to Executive Order 
12666. "Regulatory Planning and 
Review.” 

This document also establishes a plan 
for performing sunilar reviews under 
the Regulatory Flexibility Act. 

DATES: tVilitea comments (10 copies) 
will be considered if received by the 
Department no la’ter than December 29. 
1994. 

ADDRESSES: Written comments (tu 
copies) and the envelope should b«r 
marked. "Second Notice of Inquiry. 
Docket ^io- GC-f-lQI-q^-ilO." V»ritten 
comments should be submitted to; U.S. 
Department cf Energy. Office of Cencrai 
Counsel. CCM. Attn; Romulo Diaz. Ir.. 
1000 independence Avenue SW.. 
Washington. DC 20585. 

FOR FURTHER ItlFORUAriOH CONTACT: 
Romulo L. Diaz. )r.. U.S. Oepanmeni of 
Energv. tOOO Independence Avenue 
SW.. W'ashi.ngion. DC 20385. (202) 

2902 

tURRlE'iSHTARY INFORUATlOM: 

1. Cackground 

This stretmliring effort is in respense 
to Executive Order 12886. "Regulatori- 
Planning and Review,*’ published 
Octo'oer 4. 1993 (56 FR 51725). The 
E-xecutive Order requires that existing 
Significant regulations be reviewed to. 
make them more effective in achieving 
regulatory objectives: reduce regulatory 
burden; or align them more closely with 
the President's priorities or principles of 
the Executive Ordei/DOE has expanded 
the scope of its review to include all oi . 
its existing regulauoas- 

Ii is the Department's intention to 
imp lament any modifications or 
revisions io existing regulations '(breugh 
appropriate adciinistrativ’e actions, 
inciudiog issuance of noucus of 
pfoposeo rjlctnaking- 

The D-parjnem published cn Meat !; 

1994. a jiciics of inquiiy INOI) 
recuesting that the public provide 
gi'.ierol ccmir.ents cn areas where 
fxiMip.g COE re?’jlf:tiors should Lv 
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modified or elimioated. The Dspar^eni 
receiv'ed 14 wntien pubbe commeois b 
response to that netica. Those 
comments, combined ivitb an exiensiv e 
internal review, were used as the basis 
for developing <be list of potentially 
beoeCcial regulatory modifications or 
deletions set forth twlow 
n. DlKuasion 

Most of the public comme.nis focused 
on the Department of Energy 
Acquisition Regulations (Dl^R). 
although a few comments related to be 
Department's National Environmental 
. Policy Act (NEPA) regulations and 
DOE's Institutional Consen aiion 
Program regulations. 

Strfomlint Procuremem Aciii'i:;--. 

Many of the comments were basec on 
recommendations (onnuiaied in lanuar. 
1994 by a group of coniraaor 
purchasing managers representing eight 
of the Department's management otio 
operating (M&O) coninaors: ?!sL: 
Associated Universities, Inc.: Becntc-i. 
EC&C. Inc.: FERl>iCO; Stanford 
University: WesLingbouse: and the 
University of California. That group 
produced a report entitled "CXjE 
Conincior Purchasing, from Riuid 
to Guiding Principles." (M&O 
Contractors' Report) which wes 
submitted to Secretary C Lear.' on 
lanuary 31. 1994. Aiihou^ hte MLO 
Contractors' Report was oropored bei'o.'.' 
the first NOl was issued, its 
recommendations are gcrm&.na to a 
number of DOE efforts to streamline il:>' 
DEAR 

Pursuant to Executive Order 1 23%*il 
(58 FR 48255. September 14. th. 

Depanment sOITice of !iurr.a:t 
Resourees and Admiuistretien has c:. 
effort underway to recucs ir.temci 
regulutoiy guidance by a minimum c; ; 
percent. In fact, through a rcc6.~.t final 
rulemaking published on .May 10. iSi*-: 
(59 FR 24357). the Department 
eliminated approximately ten percent oi 
the DE.AR. and is continuing cfic.'s 
JO ccmply with Executive Orders < 
and 12666 through an extensive 
rogulatory nnalvsis. 

An internal DOc task group is 
currently conductieg a de';3iic-d rev;v '.\ 
of (be DEAR to identify additional .iro.ts 
for reduction'^e initial efTo.-i 3i ihs 
task group is to eliminate '.onnecessu' 
langviege bom the DEAR. suc:i cs 
provisions that duplicate 
regulations, or purely iute.T.ai 
adminisiritive provisio.is Lint shou.u l * 
included in an Acquisition Manuel t .' 
Handbook. Later cugsa of ute rev-.e" 
will consider more substantive chac:.. ' 

In addition, several DCZ u::/ feruj-', 
f*<)abl:shc-d to impii.’mr.':’ "i C'. . 
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Contnct Refono Team, entitled 
“Making Contracting Work Better and 
Cost Lms" (DOE/&-107). are 
considering recommendations that 
relate to MAO contriaor regulations 
and practices. The comments received 
in response to the March i, 1994, NOl 
have been forwarded to those groups. 

Those commentera addressing the 
DEAR reiterated their willingness to 
work vrith DOE on reducing 
unnecessary regulatory burdens. We 
would welcome the opportunity to work 
with MAO contractors and other DOE 
stakeholders on this eiTort. 

Simplify’ NEPA Compliance 

With regard to suggestions for 
revisions to the Department's NEPA 
ragulstions (10 CFR Pan 1021), the 
Department believes that a new 
SA«tahsl Policy addresses the 
subitance of the public comments. 
(Seoetarial PoU^ on the National 
Environmental Policy Aa, D. S. 
Department of Energy, June 13, 1994.) 
Under the new polity, Seoetary 
O'Leary has directed a number of 
actions to streamline the NEPA process, 
minimize the cost end time for 
document pnparatirm and review, 
emphasize teemwoik, and make the 
process more useful to decision mikers 
and the public. The Secretary invited 
full Depanmemal participation, 
induding cootractors, to implement 
these new policies. 

Improve Institutional Conser\'otion 
Program (ICP) 

The States of New York. Vermont and 
Utah commented on the need to 
improve the flexibility of DOE'S ICP 
reguia;:ons (10 Part >i93). Under the 
1^. the Oepanment provides matching 
funds tor engineering studies and 
implementation of identified ' 
conservation measures. The commenters 
noted that Federal dollars, while not 
lar^e. have provided the necessary 
leverage to spur many major energy 
conservation uutiatives on behalf of 
schools and hospitals. The State of 
Vermoni noisd the program's "well 
deserved reputation . . . for regulatory 
overlcad" and urged that the Federal 
Government “minimize jits) 
invoive.'nent in ue acministraiion oi 
ICF to ^iva the iSjtates the nexjbiiity 
needeo to operate this program in a 
more cost-efeoive manner." The State 
of New Ycrk, among other things, ncied 
its caocc'ms that the COE regulations 
had net fully implemented the 
llcxi'oility i.'ibsrent in the Stale Energy 
Eifider.cy Fregrams Improvement Act of 
idito (P.L 101-440), und that delays in 
1C? approvals due tc environmental 
rcv;ev.-s could :9 rsd jced ’jy blanket 
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exceptions for the ICP or clearer NEPA 
policy and procedures applicable to the 
ICP. Within the framework provided by 
DOE'S N^A regulations and the 
recently issued Secretarial Policy on 
NS'A. DOE has tht flenbility for and 
has initiated certain N^A process 
improvements, such as the preparation 
of a broad, programmatic ND^A 
assessment for the 1^ to simplify rnd 
accelerate NEPA review for individual 
projects. The Department would 
welcome specific recommendations on 
bow to modify existing iCP regulations 
oontisient with statutory requirements, 
as well as whether any staiutoiy 
ravisions are needed. 

Cionges in Statutory Authonues and 
Mission 

DOE'S Golden ^'ield Office noted that 
iba authorizing authority for geothermal 
loan guarantees and for alcohol, biomass 
and municipal was te pr ojects has 
expired, so that 10 CFR Parts 791 and 
799 should be aliminated. Moreover, the 
Golden Field Office commented that the 
Department bad never entered into 
loans or loan guarantees for activities 
covered by 10 CFR Parts 792. 794. 790- 
79S. nor have such activities received 
Congressional appropriations. 

The Dapironant't Oak Ridge 
Operations Office suggested that 13 CFR 
Parts 760-766 be re\*iewed for possible 
modification in light of the 
Department's new' emphasis on 
environmental manegement and shift 
away from nuclear weapons aaiviues. 
Proposed Targets 

Upon review of the comments 
raceiveo on the March 1 . 1994. Federal 
Register notice and the Department's 
internal review, the Oepanment has 
targeted tht following regulations or 
areas for modification oreii.T.ination: 

(1) Eliminate regulations in 10 CFR 
Part 516 (Powerplan*. and Indusutcl 
Fuel Use Act). ■ 

(ij thminate :3 CFR ran 7:i 
(Electric and Hybrid Vehicle Reseerd;. 
Development. Drmonstreuon. and 
Production Loan Guarantee). 

(31 Eiimincte 10 CFR Part 799 ‘.Loan 
Guarantees for Alcohol Fuels. Biomass 
Enorgy and Municipal Waste Pro.ects). 

(4) Eliminate :0 CFR Part 792 (Loans 
for Resarvoir Confirmation Projects). 

(5) Eliminate *0 CFR Pan 794 (Loans 
for De-v eiopmeni of Wi.-.d E.'tergv- 
Sys'ems end Small H.droeiecinc Po%ver 
Projects). 

(6) Eliminate 10 CFR ran 790 (Federal 
Loan Guarantees for A,);err.at;'/e Fuel 
Demcnstraiion Fociliucs). 

(7) Eliminate 10 CFR Far; 797 'Loans 
for Small I'F urociectric Fewer Frcj.'Ct 
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Feasibility Studies and Related 
Licensing. 

(6) Eliminate 10 CFR Part 798 (Urbsn 
Wastes Demonstration Facilities 
Guarantee Program). 

(9) Modify 10 CFR Part 455 (Grants 
Programs for Schools and Hospitals and 
Buildings Owned by Units of Local 
Government and Public Care 
Institutions). 

(10) Modify 10 CTR Part 760 
(Domestic Uranium Program). 

(11) Modify 10 CFR Part 761 (C. iteris 
to Assess Viability of Domestic L-rsniu.-.i 
Mining and Milling Industry ). 

(12) Modify 10 CFR Pan 762 
(Uranium Enrichment Services Crr.cfisi 

(13) Modify 10 CFR Part 763 
(Uranium Enrichment Late Pay.meri 
Charges). 

in. Plan Under the Regulatary 
Flexibility Act 

The Department is incorporating a 
requirement for regulatory review Litdc-r 
the Regulatory Flexibility Act (RF.M, 
IP.L 96>354. S U.S.C. 6S1-G1Z). with 
the program for periodically rcvjev/ir.g 
existing regulations under Executive 
Order 12866. Among its provisions ‘.r, .- 
RFA requires each agency to publish 
the Federal Register a plan for the 
periodic review of the aiency’i 
rules which have or will have a 
significant economic impact cn a 
substantial number of small businctv.r:. 
organiu'.ions. and governmental 
jurisdicuons affected by a rule i5 'J S C 
610). The purpose of the Pc A «vio- . 
to determine whether succ rui.;S :rc'..c 
be continued •.vii.hout char.,”;*, cr s'l;. :;;; 
be amended or resci.ndsu. ccnsis-c..: 
with the stated cbjacuves of appi citilu' 
statutes, to minimize any stjni.'car.: 
econcmiw impact of the ruia: upo:*, 
substantial number of small e.ntiti.s 
The plan must provide fur the .-ivi; .■ c ■ 
all such existing rales once withif, . 
years ui their promulgation as fine. 
!uies. .*is pan cfits RF.*y plan, EEL . 
gxponot.tg the scope ct U.e TJr‘.\ rt , . 
to incl’jde review of all of DGE's 
existing reguicticns, not just :egu.:..:: 
w'ith a significant economic impact 
upon » substantial Dumber ci sma.. 
entities. This ‘.ill be act. Jii.p. I .. . 
pa;-, cf ihe'Depar.ment': c-trioEii.' 
of existing reguiailo.-.i ..‘.is: E.:. 

Order izeSS. 

Issued ir. ‘>Va$hir.g:c.~., uO .rft. 7.W 
1394. 

no’ocrt .*1. .Sordbaus. 

Cv.’isrjj Counsr/. 

CCCE c-.ivu 
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'ME UCRCT’ARV Of health and HlMAN SCAviCES 
DC lOlei 

NOV I 0 193d 


Th« Honorable victor Ashe 
President 

The n.S. Conference of Mayors 
1620 Eye Street, N.W. 
waehington, D.C. 20006 

Deer Mayor Ashe: 

1 ae responding to your October 2Sth request for a status report 
on the steps taJcen by our Department to ispleaent the President's 
Executive Order 12875 regarding enhancing intergovernmental 
partnerships and avoiding unfunded aandates. HH8 has been 
aggressive about the enforcement of the President's order and : 
am pleased to share vith you the status of our efforts. 

Shortly after the Executive Order became eff active, we issued our 
own instructions for Has. Thess instructions stated that we are 
committsd to avoldina the imposition of unfunded mandatss on 
stata, local, and tribal governaents and that we will carry out 
both the letter and spirit of the Executive Order. Wa will 
reviav any actions by this Dspartasnt impacting upon another 
level of government, %diethar they fall under the heading of 
"regulation" or not. Zf an incraaaed cost to another level of 
government arises from oar regulation on privata entities, v« 
will treat that as a possible unfunded mandats and raviaw it. 

He will also review actions ^ich involve small amounts of funds 
nationally but which could be seen as significant mandates on 
individual governments required to change a policy or practice to 
avoid fiscal or compliance problems. Should an unfundad mandate 
become an option under serious consideration, we will consult 
vith the affected level (s) of government as early and as 
completsly ss'^posaible. 

since the President’s order vent into effect In January of this 
year, we have been careful to screen all proposed regulations for 
any language which could Im construed as crsating an unfundad 
mandate, o^er than requirements which were already mandated by 
statute. You have my commitment that we will continue to be 
diligent in this regard. 

We have also solicited public comment about our existing 
regulations. Our January 29, 1994 Federal Reoiater notice 
included the following invitation: 

We specifically encourage state, local, and tribal 
governments to assist in the identification of regulations 
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Page 2 - The Honorable victor kehe 

that inpoaa significant or unique burdens and that appear to 
have outlived their justification or be otherwise 
inconsistent with the public interest. We are particularly 
interested in rafcras leading to the reduction of unfunded 
aandates, a Presidential priority comninlcated in his 
Executive Order 1287S. 

Ws continue to invite your reconnendations on any existing 
regulations the U.S. Conference of Hayors feels ve should review. 

1 walcone any consents and suggestions which the Conference may 
have about the approach we have taken to nova forward this 
important Presidential objective. John Monahan, our Director of 
Intergovernmental Affairs, and bis staff stand ready to provide 
you with any further infomation you may need about this matter. 
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United States Department of the Interior 

OFFICE OF THE SECRETARY 
Washington. D.C. 20240 

FEB U 1995 


Mr. Victor Ashe 
President 

United States Conference of Mayors 
1620 Eye Street, N.W. 

Washington, D.C. 20006 

Dear Mr. Ashe: 

I am replying to your leners of October 25 and December 16, 1994 to Secretary Babbin 
regarding the Department’s response to Executive Order 12875: “Enhancing the 
Intergovernmental Parmcrship". In your letters you asked for us to describe the steps we have 
taken to implement this Executive Order especially in regard to Section 1, Reduction in 
Unfunded Mandates. Please accept my apologies for the Department’s apparent failure to 
respond to your October 25 letter. 

Executive Order 12875 was provided to each of our Bureaus and Offices for 
implementation. Subsequently, as a separate effort, this office conducted a survey of all 
Bureaus and offices throughout the Department in order to identify any unfunded mandates for 
which the Department or one of the Bureaus has exclusive or primary oversight responsibility. 

In conducting this survey, we defmed unfunded mandates as anything that the Federal 
Covemment imposes, either by stanite or regulation upon State, local or Tribal goverrunents 
that results in direct costs to such governments. This broad definition resulted in the Bureaus 
identifying some programs >Ahich would be excluded under more recent and narrower 
definitions of unfunded mandates. These more recent definitions exclude those programs 
where the Federal government provides grants to State or local governments that elect to 
participate in the program even though they will incur costs for which they will not be 
reimbursed by the Federal government. 

Based on our survey, the Department has responsibility for very few laws or regulations 
that include unfunded Federal mandates. Most of the ones we have' result in very minimal 
effects on State, local, or Tribal governments. However, there are two significant exceptions: 

• Implementation of Section 504 of the Rehabilitation Act of 1973 as amended, under 
which the Department issued regulations (see 43 CFR I7,Subpart B) on July 7. 1982 
entitled. Nondiscrimination in Fedemiiy Assisted Programs of the Department of the 
Interior. Under Section 504, Federally assisted programs and activities of State and 
local governments, including Tribal govenunents, are required to make all aspects of 
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the operations, when viewed in their entirety, accessible to people with disabilities; and 

• Implementation of Title II of the Americans with Disabilities Act (ADA) (see 
regulations published by the Department of Justice on July 28, 1991 at 28 CFR 35, 
Subpart G which enumerate the responsibilities of the Department of the Interior) with 
respect to ensuring nondiscrimination on the basis of disability in State and local 
government programs, activities and services. Under these regulations, this Department 
has complaint investigatory and compliance oversight responsibilities over all units of 
State or local government, regardless of whether or not they receive Federal assistance, 
that regulate or administer services, programs or activities relating to lands and natural 
resources, including parks and recreation, water and waste management, environmental 
protection, energy, historic and cultural preservation and museums. The Department 
has determined that Title II does not ^>piy to Tribal governments. 

Both of these laws and accompanying regulations preceded Executive Order 12875. 
These two laws affect essentially all units of State and local government. The Department of 
the Interior is one of several Federal agencies involved in overseeing the efforts of State and 
local, governments in complying with these laws. 

The following are examples the Bureaus sent to our office in response to the broad 
survey. These are all examples of requirements that State, local or Tribal governments must 
meet in order to participate in various programs. Several of the examples cited below are ones 
in which State, local or Tribal government participation is voluntary. Therefore, most of these 
examples would not be included under the definition of unfunded mandates which is generally 
accepted today. 

Bureau of Reclamation (BQR^ : There are four different types of plans, reports and 
certifications required of irrigation districts, that are units of local government, which receive 
water from Federal reclamation projects provided at subsidized rates. (The costs were 
estimated to be between two to thineen million dollars.) The Bureau has efforts underway to 
reduce these reporting burdens. 

National Park Service (NPSI : Under the Historic Preservation Fund Grant program. Slates arc 
required to maintain a State office at their expense as a condition for receiving the Federal 
grants. Under the Lan<J and Water Conservation Fund Grant Program, States are required to 
pay for appraisals of lands they propose to acquire with these grants. (The estimated annual 
cost to the States for these appraisals presently is less than $100,000.) These two programs 
would not be included in most unfunded mandate defmitions today.' 

Bureau of Indian Affairs (BlAl : About a dozen unfunded mandates with widely differing 
characteristics and resulting costs were identified which presently affect Tribal governments. 
However, this situation is changing as more Tribes come under the Self Governance program 
where they have wider discretion over the use of funds as well as the authority to redesign 
Tribal programs to meet local circumstances and needs. This is an important component of 
the commitment of the Federal govemmem, reaffirmed by President Clinton on April 29, 1994. 
to Tribal Self Determination. In the President’s Fiscal 1996 Budget S767 million or 48 percent 
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of BIA's entire budget is subject to Tribal Priority Allocations under which trihes may esublish 
their own priorities for the use of these hinds based on local conditions and needs. 

U.S. Fish and Wildlife Service IFWSi : Two programs were identified in our survey: These 
two programs art under Section 6 of the Endangered Species Act and The Partnership in 
Wildlife Act. In each case State participation is voluntary. Participating States accept costs 
for which they are not fully teimbutsed. These programs would he excluded from most 
unfunded mandate definitions today. 

Payments in Lieu of Taxes (PILTT : These payments go to local governments for losses to their 
real property tax base due to the occurrence of Federal lands, including those administered by 
the U.S. Fi^ and Wildlife Service, within their boundaries. These payments are designed to 
supplement other Federal land receipt payments local govenunents may receive. The payments 
are based on a formula which factors in entitlement acres and population. Congress recently 
authorized an increase in these payments and the Department’s FY1996 Budget includes SI 13.9 
million, an increase of SIO million for these payments. Afiected States and localities argue 
previous levels had not fully offset the losses to local governments that receive PILT payments, 
most of which are rural Jurisdictions. 

Compact of Freely Associated States (CFASl: This compact guaranteed freedom of migration 
from areas of the Former Trust Territory of the Pacific Islands to Guam and the 
Commonwealth of the Northern Mariana Islands. The migration has resulted in these latter 
governments paying for increased costs for public fiicilities aitd services. 

As you can see, except for our responsibilities under The Rehabilitation Act of 1993. 
Section 504 and Title II of the ADA, both of which apply govemmentwide, the Department 
of the Interior has very few unfunded Federal mandates. We ate taking steps to reduce the 
impacts of many of the mandates we presently administer. 

Across the Department we are considering and have already initiated numerous efforts 
to increase flexibility, reduce reporting requirements and streamline processes under both 
previously existing regulations as well as new ones requited under legisl^on recently enacted 
by the Congress. Our goal is to reduce the burden of regulations on State, local and Tribal 
govenunents as welt as private industry. 

We welcome your expressions of interest in the steps we have taken H) implement 
Executive Order 12875 and the opportunity to inform you about related efforts which have 
been initiated over the past two years. 


Sincerely, 

‘^^^'urooks B. Yeager, I^nenor 
Office of Policy Analysis 



65 



(iDffue of tljf ^ttornt D (Stnfral 

ISaahmgton.B. (£. 2053a 

:Tovcab«r 14, 1994 


The HonorcUble Victor Ashe 
Mayor of Knoxville 

President, f.S. Conierer.te of Mayors 
1620 Eye Street, N.w. 

'Washington, D.C. 2C006 

Eear Mayor Ashe, 

Thank you for your recent letter regarding Executive Order 
12S7i, Enhancing the latergovemmeatal Partnership. As you know, 
the p'urpose of this Executive Order is to promote a more 
effective partnership between the federal go'vemment and states 
and localities. This subject Is of even greater iraporC 2 U'i.oe for 
the Department as we embark on Che implementation of ths Violent 
Crime Control and Law Enforcement Act of 1994. 

The Executive Order requires each agency to establish a 
meaningful mechanism for consultation with state and local 
officials in the development of regulatory proposals that contain 
significant unfunded mandates. Unless the agency provides the 
funds for compliance with such mandates, the agency must consult 
in detail with affected governmental units and provide a 
justification for the requirements to the Office of Management 
and Budget as part of the Administration's regulator!' review 
process. By its terms, this consultation process applies to 
regulatory requirements not required by statute -- chat is, where 
the imposition of the requirement is within the discretion of the 
regulatory agency. Because of the limited nature of the 
Department of Justice's regulatory activities, the threshold 
standards qf the Executive Order will rarely be met . 

T'r.e Office of Policy Development (OPD) is responsible for 
coordinating the Department's discretionary rule-making 
functions. *Since the Executive Order took effect in January, OPD 
has been charged with determining yhether propcsed Departmental 
regulations would impose signifiqant unfunded ^nandates on state 
or local go'.-ernmen: s . Since January, OPD has yet to identify a 
new rule under development that would impose a significant 
unfunded mandate on state or local governments as a matter of 
discretionary regulatory authority. In the evant that such a 
regulation is identified, the Office of Public Liaison and 
Intsrgo'/emmiental Affairs v/ill coordinate the consultation with 
appropriate state and local officials. 
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Letter to Mayor Ashe 
Page Two 

YOU can be sure that the Department of Justice is cotunitted 
to working closely with state and local goverrnents well beyond 
that required by the President's Executive Order. In particular, 
implementation of the Violent Crime Control Act, for which the 
Department and state and local government officials fought so 
hard, depends greatly upon our success in forging close and 
effective working relationships with state amd local governments. 

To that end, we have had an ongoing series of briefings and 
consultations with state and local officials on various aspects 
of the Violent Crime Control Act and its implementation. Besides 
the several discussions we have had with the C.S. Conference of 
Mayors, formal briefings have been held by the Department for the 
staff and/or membership of the National Governors Association, 
the National Association of Attorneys General, the National 
District Attorneys Association, the National League of Cities, 
and the National Association c£ Counties. In addition, 

Department officials have met v;ith dcrens of individual state and 
local officials on various aspects of implementation. At each of 
these briefings and meetings, we have solicited input and 
suggestions about the implementation process. 


The Department is particularly interested in receiving 
comments and suggestions from state and local officials on the 
regulations 2Lad guidelines which will govern the various grant 
programs xinder the Violent Crime Control Act. Recent discussions 
were held with representatives of the U.S. Conference of Mayors, 
National League of Cities and National Aesociation of Counties on 
administration of the State CriainAl Alien Assistance Program 
(SCAAP) grants. At the time of this writing, the Department is 
seeking feedback from the U.S. Conference of Mayors, and from 
ocher organizations representing state and local officials, on 
proposed draft guidelines for the COPS AHEAD and COPS FAST grant 
programs. The Department will continue to work clcsely with 
state and local officials in formulating plans for administering 
these and other grant programs. 


Please feel free to contact me with respect to any specific 
concerns that ^ou or other members of the U.S. Conference of 
Mayors may have regarding the development of regulations by the 
Department of Justice. ^ 




Janet Reno 
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thm BofwrabX* Victor AaOo 
Mayer of Knervilla 
Vraaidont 

O.f. OMifecaneo of Mayora 
icae lya ttraat, I.V. 

Naakla^en, D.c. 2000* 

Daar ■ayec Aahai 

Ibank'yeu tar raquaating an oaorataw at how tba V.S. 
Dapartoont at Sahor haa raarendat to Btaoutiwa Order 12279, 
Enhancing tha IntargovaroBantal Eartaarahip. 

X want you to Know that Oamty t aoratnry, Xheoaa P. 61ynn 
and I -paraenally ahara the Praoidant'a eoMitaant to anhaaelng 
tba oeerdination at our paliciaa with thoaa who roproaant local 
and atata gavarnaanta, raoogniaing that wa ara full partnara in 
gewarning. Tba conaultatiena wa hold at year anmial naating tbia 
waak ara jvMt tba lataat awanla of tha aany wa have bad with 
aayers alnca tbia idainlotratlon took ottioa. 

Ona of tha firat tbinga wa did upon taking otfioa wao to 
bagin astabllablng anbancad ebaitnau to taellltata our 
eoBnanications. Ma have anbancad tba *lnt aigu »a in a an tal* in tba 
Oftica of Congraaoional and Intargowamaantal Attaira, and 
appointed a ravltalliad group of Sacratary'a Raprooantatlvaa 
around tba country. I otrengly anoouram you to utilisa tbase 
ehannala to being to ay paraoaal attantion any problana that 
roquira raoolutlon, including any that any ariaa in tba 
iaplaaantatlon of Emeutiva Ordar 12E7S. Thaaa obannala arc also 
tbara to taellltata rasolutlon at spaeifie problaas, and to 
ragulasly share Ideas that will further our partnarablp. 

I (lallavs wa have baen particularly attantiva to aaaklng tba 
invelveaant at tha aayora as wo dsvolop now polley initiativas — 
wbathsr it be anployaant and training or ogm rsfora. As wa aova 
abaad In tbia vary busy Isgislatlve oosalon, wa want to work 
togother to ensure that our eonsultationa on autual prioritlaa 
ara as conplata as posalbla. 

Tha purpose of Bxacutiva Order 12875 la to focus individual 
agencioa on the naad for ayataaic approaches to proaota our 
partnership In two aroaa that ara of particular conearn — tha 
aatatallahBOTt of regulations that could iaposa new aandates on 
your aaabars, and tha procasslng of waiver applicatlona froa your 
naabars undar prograaa that parait such opportunities. I have 
vaatad tha prograa Assistant Sacretarias within DOi with 


wonKiNC ran amemica'* wonKFonce 



68 


- 2 “ 


raspsnslbillty for iaplananting such approacras, and I would 
walcone any raactlona you or your Baataara hava — favorabla as 
wall as unfavorabla — to tha iaplaaantatlon of tha Exacutlva 
ordar in particular DOL aqancias. Ha hava alraady banafitad fron 
your peraonal input in ona altuation, and I hopa tha systanic 
iaprovaaant produced will continua to boar fruit. I have 
attached a list of our aracutiva ataff aa wall as Rational 
Secretary's Rspreaantativss and I would ask that you continue to 
have ataff work through Haney Xirshner, Director of 
IntargovemBontal Affairs at (302) 319-6141 to aicpedite any 
requoats . 


I look forward to continuing and axpanding our close and 
nutually productive coanunlcatloha. 


Sinesraly i yours , 


Robert B. Raich 


AttaebDenta 
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SECRETARY OF LABOR 

WAAMINOTON 

DOL EXBCUnVB STAFF 


ROBERT B. REICH 
SECRETARY OF LABOR 

THOMAS P. GLTi’NN 
DEPUTY SECRETARY 

STEVE ROSENTHAL 
ASSOCIATE DEPUTY SECRETARY 

KRIS BALDEBSTON 
ACTING CHIEF OP STAFF 

T. MICHAEL KERR 

DIRECTOR, EXECUTIVE SECRETARIAT 

TIMOTHY BARMCLE 
ASSISTANT SECRETARY /or POLICY 

KATHERINE G. ABRAHAM 

COMMISSIONER 

BUREAU of LABOR STATISTICS 

BERNARD E. ANDERSON 

ASSISTANT SECRETARY 

EMPLOYMENT STANDARDS ADMINISTRATION 

DOUGLAS ROSS 

ASSISTANT SECRETARY 

EMPLOYMENT'R training ADMINISTRATION 

RENE REDWOOD 
EXECUTIVE DIRECTOR 
GLASS CEILING COMMISSION 

JOAQUIN F. OTERO 

DEPUTY UNDER SECRETARY 

BUREAU of INTERNATIONAL LABOR AFFAIRS 

DAVm MCATEER 
ASSISTANT SECRETARY 

MINE SAFETY AND HEALTH ADMINISTRATION 


2I9-8271 

219-61S1 

219-2455 

219-B271 

21W271 

219-4181 

606-7800 

219^191 

273-0662 

219-7342 

2194043 

(703)235-1385 


WORKINC FOR AMERICA’S WORKFORCE 



70 


CYNTBIA MET2LER 
ASSISTANT SECRSTAXY 
ADWNISTKATION .iND MANAGEMENT 

CHARLES L. SMITH 

ACTING ASSISTANT SECRETARY 

OFTICE of AMERICAN WORKPLACE 

GERI D. FALAST 
ASSISTANT SECRETARY 
OFFICE OF CONGRESSIONAL AND 
INTERGOVERNMENTAL AFFAIRS 

CHARLES C. MASTEN 
INSPECTOR GENERAL 

ANNEH. LEWIS 
ASSISTANT SECRETARY 
OFFICE OF PCBUC AFFAIRS 

JOSEPH A. DEAR 
ASSISTANT SECRETARY 

OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 

MARIA ECHAVESTE 

ADMINISTRATOR 

WAGE AND HOUR DIVISION 

E. OLENA BERG 
ASSISTANT SECRETARY 

PENSION WELFARE BENEFITS ADMINISTRATION 

THOMAS S. WILLIAMSON, JR. 

SOUCITOR OF LABOR 

PRESTON M. TAYLOR, JR. 

ASSISTANT SECRETARY 

VETERANS EMPLOYMENT AND TRAINING SERVICES 

KAREN NUSSBAUM 
DIRECTOR, WOMEN’S BUREAU 


219-90M 

219-<04S 

219-4692 

219-7296 

219^5502 

219-7162 

219-005 

219-<233 

219-7675 

219-9116 

219-6611 
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IISDOL Secretary’s Representatives; 
(REGIONAL OFFICES for OCIA) 


Tom Davis, Secretary's Representative and Sean King, Deputy, of the Boston 
Regional Office, represent Secretary Reich in Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode Island, and Vermont. 

USDOL Region I Office 
One Congress Street 
Boston, MA 02203 

Telephone: (fil7) 565-2281 

Facsimile: (617) 565-2280 


Hulbert James, of the New York Regional Office, represents Secretary Reich 
in New Jersey, New York, Puerto Rico, and the Virgin Islands. 

USDOL Region II Office 
201 Varick Street 
Suite 605 

New York, NY 10014 

Telephone: (2 12) 337-2387 

Facsimile: (212) 337-2386 


Pat Halpin-Murphy, of the Philadelphia Regional Office, represents Secretary 
Reich in Delaware, DC, Maryland, Pennsylvania, Virginia and West Virginia. 

USDOL Region m Office 
3535 Market Street 
Room 14-120 
Philadelphia, PA 19104 


Telephone: 

Facsimile: 


(215) 596-1116 
(215) 596-4168 
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Barbara Kelly, of the Atlanta Regional Office, represents Secretary Reich in 
Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South 
Carolina, and Tennessee. 

USDOL Region IV Office 
1371 Peachtree Street, N.E. 

Room 624 
Atlanta, GA 30367 

Telephone: (404) 347-4366 

Facsimile; (404) 347-4305 


Lois O’Keefe, of the Chicago Regional Office, represents Secreury Reich in 
Illinois, Indiana, Michigan, Minnesou, Ohio, and Wisconsin. 

USDOL Region V Office 
230 South Dearborn Street 
Suite 3810 

Chicago, Illinois 60604 

Telephone: (312) 353-4703 

Facsimile: (312) 353-8679 


lUctaard Sawyer, of the San Francisco Regional Office, represents Secretaiy 
Reich in Arizona, California, Hawaii, and Nevada. 

USDOL Region DC Office 
71 Stevenson Street 
Suite 1035 

San Francisco, CA 94119 

Telephone; (415) 744-6596 

Facsimile: (413) 744-6627 
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Pat SuU, of the Seattle Regional Office, represents Secretary Reich in Alaska, 
Idaho, Oregon, and Washington. 

USDOL Region X Office 
1111 Third Avenue 
Suite 920 

Seattle, WA 98101 

Telephone: (206) 553-0574/8668 

Facsimile: ( 2 . 06 ) 553-2086 


The U.S. Department of Labor Secretary’s Representatives are affilliated with 
the Office of Congressional and Intergovernmental Affairs. For general 
information regarding the Secretary’s Representatives or for assistance in 
Regions VI, VO, or vm, please contact Nancy R. Kirshner, Director of 
Intergovernmental Affairs at (202) 219-6141. 
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United States Department of State 
IFashington^ D.C. 20520 
January 10, 1995 


The Honorable Victor Ashe 
President 

United States Conference of Mayors 
1620 Eye Street, N.W. 

Washington, D.C. 20006 

Dear Mayor Ashe : 

On behalf of the Secretary of State, I am responding to 
your letter of December 16, 1994 regarding the Department's 
efforts to implement Executive Order 12875, Enhancing the 
Intergovernmental Partnership. 

As you noted, the Executive Order concerns unfunded 
federal mandates imposed on state and local governments . In 
the case of this Department, we have no mandates that require 
actions from the mayors or other state and local officials. 

I hope this information will be useful to you in 
communicating with the mayors on this issue. 




Sincerely yours. 





_/Joan H . Colbert 
Coordinator for Intergovernmental Affairs 
Bureau of Public Affairs 
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^^iCQh-OI 

THE 5ECHETARV Of TRaNSPOHTATiON 
uMiHiNSTON. O.C mat 


llavMkar 28. ItM 


Th* Monwi b l*' Vider Ath« 
Msyor of KnoxvMo 
fW tldtn l 

U.S. Conforaneo of Mayori 
1620 Eyo StfM, NW 
Washing, OC 20006 


pMT Moyor Adio: 

Thank you tor your toliar rigairikig aia Dapartmanra work to imptoma m PiaaWaniial 
Emeulto* Mar 1267S to j i to tli h a atrangarawiWng lalaianiMp bafwaan tha 
Fadaral Qouammani and wr Stato and taoal paitnan. 

Aa a tormar nmyei I undartowid your eaneaw a about knpfamanlkiu ladaral iidaa and 
raguiaitana adhoui naoaaaaily b^ provMBdi«6h 6w haidtog or eihar toeto 
. naaaaaaty toaloikyautoaai^autbiaaaiiiandatoa. I ean aaauia you that iMa 
Oaparimant ia attampOng touMik maia doaa ly «bh mayoia and odiar atoetod obldala 
and that MthNa our aftorta can oombiuafly ba Iw p to uad , our daaka la to conautt wkh you 
bafora, durtog and aftonMO aalablah tutoa andtagutoitona. 

It la my undaratandkig that Omoo of your btgpaal pitoittaa latoUng to unfundod 
mandatoa alfacthig dila Dapaitmant fewtoda Ctoan Ak Act (CAA) raguUomonta. iha 
raqutranania of ihaAmailcana dWi Olaabi W to a Act (AOA) and our dnjg and alcohol 
tulaa. Aa you know, Ca n graaa ton al toglato t lpnan aach of lhaaa iaauaa waa adoptad 
prior to thp ProaWont'B ExaouUua Ordar and our nriamaklng procau on aach ol lhaaa 
iaauaa alao Pagan bafora Oetobar 1993. Ihia deaa noi praduda our daaira to work 
with you on futura naoda. 

For axampla, wo hava an ongoing working group with thia Oapanmont, tha 
Envlronmontal Proiaetton Agancy and tha Public Intaraat Qioupa oonatantly raviawing 
tha EPA and DOT Claan Air Aci rutoa to aaa how wa can boat worti togalhar on 
implamantation without ovaMiurdaning local conwnuniUaa and aialaa. 

Our work on AOA iaauaa haa alao rawawad iaauaa ol loeal concam. Wa hava iaauod 
a notica ol propoaad njtamaking (NPRM) which would oNminata Iha raquiramont lor 
itata and local govammonta to previda armuat updaloa ol thair paratranait plaru onea 
thay hava coma into eomplianca. Wa racogniza that providing annual rapeirta on an 
accapiad procadura may ba an undua paparwoik burdan and ao wa hava propoaad 
making ai^uslmanla to laaaan thii burdan. 



76 


- 2 - 

In the area of our drug and alcohol rules, we have proposed a new rule which would 
allow the random drug testing rats to decrease from 50% to 25% after two years of 
data in any industry shows a positive random tasting rats of 1% or less. We also 
anticipate more flexibility, in methods used for the alcohol screening (original) test, so 
that those of you who must give the test will have mors options. Again, we recognize 
that you need some flextbinty In implementing our njles and it Is our hope these 
adjustments will be more efficient and less costly. 

This Department is committed to adherence to the President's Executive Order and 
whenever we submit our final proposed njles to the Office of Budget and 
Management, we Irtetuda a sumn.jry of comments from local officials. All of these 
efforts do not preclude our willingness to continue to work with you to ensure your 
concerns are addressed. I will ask our staff to provide you with more direct notification 
whenever there is a proposed rulemaking with local impacts. I hops you will continue 
to work with us and provide suggestions as to how we can improve our 
communications. 

I look forward to working with you on many Issues of mutual concern. 


Sincerely, 



Federico Pefla 
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THE DEPUTY SECRETARY OF THE TREASURY 

WASHINOTON 

April 1995 


Hr. Victor Ashe 
President 

United States Conference of Mayors 
1620 Eye Street, N.W. 

Washington, O.C. 20006 

Dear Hr. Ashe: 

ThanX you for your letter concerning unfunded mandates and the 
implementation of Executive order 12875, Enhancing the 
Intergovarmoental Partnership, In response to your request, we 
asked our bureaus to provide an overview of their interaction 
with State and local governments and an explanation of unfunded 
mandates created by bureau regulations. 

For the purposes of the Executive Order, an unfunded mandate is 
any federal regulation not required by statute which imposes a 
requirement on State, local or tribal governments and which is 
not funded by the Federal Government. In addition, a mandate is 
not considered unfunded if the office of Management and Budget is 
informed of prior consultations between the agency and affected 
governments . 

Using this definition, we identified two unfunded mandates. 

• Histhway_Uae Tax : 42 U.S.C. 4481 requires that a State 
receive proof of payment of a federal excise tax before 
issuing a vehicle registration to a vehicle subject to the 
tax. 

• ;.QV-Inqomp Housing Prolect^ t Section 42 of the Internal 
Revenue Code, 26 U.S.C. 42 requires state agencies to 
evaluate the amount of housing project tax credit 
distributed to building developers. 

The enclosure contains a summary of cur intergovernmental 
relations, as well as an explanation of the mandates listed 
above . 

We feel that the Department of the Treasury does not promulgate 
any substantial unfunded mandates. To the extent that the above 
programs constitute unfunded mandates, we believe that these are 
necessary and appropriate regulations which impose minimal cost 
to the States. 
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PlMsa-b* aMurad, hcwavar, that tha DapartMnt will eontinua to 
ravlaw, and tavisa whan approprlata, our ragulatlons that affact 
Stata and local govarnnanta. Tha laaaa of unfundad aandataa la a 
concarn at all lavals of govarnaant. Ha ara awara of its 
laportanca and will stay alart to tha Issua. 


Sinearaly, 




Prank M. Nawnan 


Bnclosura 
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ENCLOSURE 


Treasury Mandates and Relatianships with 
State, Local and Tribal Governments 

The Depaitment of the Treasury, through its bureaus, has significant contact with State, 
local, and tribal governments. This paper provides an overview of these relationships. Also 
included (where available) is a listing of our bureaus' intergovernmental mandates. These 
mandates are divided into two categories: 

• those defined as unfunded mandates by Executive Order 1287$, Enhancing the 
Intergovernmental Partnenhip, namely the Highway Use Tax and Low Income 
Housing Projects; and 

• bureau regulations promulgated pursuant /„ legislation, which do not fall under the 
definition of an unfunded mandate in the Executive Order (i.e.. The Bureau of 
Alcohol, Tobacco and Firearms enforces the Brady Act and Crime Control Act). 


Cateeorv 1 : Unfunded Mandates in itiated bv the Department of the Treasury : 

INTERNAL REVENUE SERVICE 

IRS interacts with all levels of government on tax matters. To facilitate the process, IRS has 
developed the FedState Program. Its goals are to act as a liaison between the various IRS 
offices, find ways to reduce the costs of tax administration, foster public respect for the tax 
system, function as a troubleshooter for the field offices, and initiate legislative proposals as 
needed. 

Hiehway Use Tax: 42 U.S.C. 4481 imposes a federal excise tax on highway vehicles 
exceeding a certain weight. 26 C.F.R. 41.6001-2 requires that a State receive proof of 
payment of the excise tax before issuing a registration to a vehicle subject to the tax. A 
State is exempt from the proof of payment requirement if it has established a suspension 
registration system. 

Failure of a Slate to comply with the proof of payment requirement may result in a reduction 
of Federal-aid highway funds apportioned under 23 U.S.C. 104(b)(5). 

The IRS believes that compliance with this requirement imposes only de minimis costs on 
Slate governments; a Stale need only receive the proof of payment in connection with its 
regular registration process. 

Low-Income Housina Projects: 26 U.S.C. 42 provides a federal tax credit for certain low- 
income housing projects. Each Slate is apportioned an amount of this credit, which it may 
allocate to building developers in the Stale. 
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A developer can claim the federal tax credit only if it receives an allocation of the credit 
from a State housing agency under a qualified allocation. The qualified allocation plan, 
which is defined in 26 U.S.C. 42, imposes a number of requirements on State housing 
agencies. For example, before allocating the credit to a particular project, the agency must 
evaluate the sources and uses of funds for the building project to ensure that the amount of 
credit allocated is not in excess of the amount necessary to ensure the feasibility of the 
project. The agency also must develop and implement procedures for monitoring project 
compliance with 26 U.S.C 42. 

The IRS estimates that 26 U.S.C. 42 imposes compliance costs on States of between $20 and 
$30 million annually. It should be noted, however, that State housing agencies may charge a 
fee to recover all or part of the costs of complying with the qualified allocation plan 
requirements. Although the IRS believes that State agencies recover a substantial portion of 
their costs through fee systems, the cost estimate has not been adjusted to take such fees into 
account. 


Category 2: Treasury regulations not defined as unfunded mandates bv EQ 12875 : 

BUREAU OF ALCOHOL, TOBACCO AND FIREARMS (ATF3 

As a law enforcement agency, ATF has significant interaction with Sute and local entities 
and, to a very limited extent, tribal entities. In the area of the taxation and marketing of 
alcoholic beverages, ATF shares information with Stale agencies. Additionally, in the area 
of firearms and explosives, ATF works closely widi Slate and local law enforcement agencies 
investigating violations of Federal and Stale laws applicable to these items. ATF's regulation 
of alcohol, tobacco, firearms and explosives does not generally involve mandating programs 
or actions by State, local, or tribal entities. 

ATF rtgulations rtquirtd by slaime and thus exempt from EO I2S75 include: 

0 National Firearms Act 
O Brady Handgun Violence Prevention Act 


FINANCIAL CRIMES ENFORCEMENT NETWORK (FinCEN) 

FinCEN's interaction with State, local, and tribal governments is limited to the provision of 
services and support of criminal and civil law enforcement activities by those governments, 
including the enforcement of the Bank Secrecy Act (BSA). FinCEN hu recently expanded its 
support of Slate and local governments with Project Gateway, through which Slate and local 
law enforcement agencies are provided on-line access to information collected under BSA. 

FinCEN rtgulations rttpdrtd by statute and thus exempt from EO 12873 include; 


O Bank Secrecy Act 
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FIN/USCIAL MANAGEMENT SERVICES (FMS) 

FMS interacu extensively with Slate governments through payment transactions and the 
operation of numerous joint ventures. FMS also works in coordination with the Federal 
Reserve to enforce the Reserve’s regulations. 

FMS regulations required by statute and thus exempt from EO 12S7S include: 

O Cash Management Improvement Act 
O Electronic Benefits Transfer regulations 
O Electronic Federal Tax Payment System 


INTERNAL REVENUE SERVICE 

In addition to the regulations discussed under "Category 1," IRS promulgates several 
mandates which are not addressed by Executive Order 1287S. These include: 

O Nuclear Decommissioning Costs 
O Pollution Control Facilities Amortization 


UNITED STATES CUSTOMS SERVICE 

Customs interacts with State and local governments on revenue/debt collection matters, 
border issues, joint enforcement operations, and asset sharing. 

Customs has a sututory fiduciary responsibility to perform a full range of customs services 
on behalf of Puerto Rico and the territories of the U.S. Virgin Islands. This entails 
enforcing their applicable laws, collecting duties, processing accounting transactions, making 
disbursements, etc. 

Customs regulations required by statute and thus exempt from EO 12S7S include: 

O Treasury Forfeiture Fund 


UNITED STATES SECRET SERVICE (USSS) 

In the course of providing protective services, the Secret Service interacts with law 
enforcement agencies at the State, local and tribal levels. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. 0 C. 20460 


DEC 1 2 nVt 


OFf CE OF REGIONAL OPERATIONS 
ANO STAr£4.0CAL RELATIONS 


Honorable Victor Ashe 
Mayor of Knoxville 
President 

The US Conference of Mayors 
1620 Eye St. , KH 
Washington, DC 20006 

Dear Mayor Ashe: 

Administrator Browner has asKed me to respond to your recent 
letter regarding Executive Order 12875, Enhancing the Inter- 
governmental Partnership. An interim response was FAXED to you 
at the Palmer House in Chicago, and I hope it reached you in time 
for the conference leadership meeting. 

The Agency is working hard to respond to Executive Order 
12875 and to the concerns we have heard from the states, local 
and tribal governments over the past several years, because we 
strongly believe that protecting the environment is a partnership 
in every sense of the word. Congress, regulators, admini- 
strators, Implementors, federal, state, local and tribal 
governments, must all truly work together to achieve 
environmental goals. In fact, articulating what the Nation's 
environmental goals should be is one of our many joint projects 
with the regulated community. 

EPA has recently held meetings across the country with 
state, local, and tribal representatives along with participants 
from business, ihdustry and the general public, soliciting input 
for a set of environmental goals that the nation can agree upon 
and support. 

We intend to increase the use of forums across a broad range 
of activities at the community level to gain better insight on 
local needs and better inform our own personnel about dynamics of 
localities and their environmental management needs. 

The Agency has also embarked on an ambitious "Customer 
Service" project to redesign our policies and processes in 
response to citizen needs. Of course, states and local 
governments are very important conduits to the public. This is 


^c' 


taV) SoftCMM H« gn paMf ingi 



83 


another area for Improving our efforts together. EPA has defined 
interim service standards that we believe will move us a good way 
towards helping these partnerships. A brief overview of these 
standards is attached for your information. 

I am pleased to tell you that EPA is moving at once to 
establish a local government desk In each of our 10 regional 
offices in order to increase the attention of our field staff on 
local government needs and concerns and to provide a prominent 
location in each region to seek assistance. In all cases we will 
be working with state governments to provide coordinated and 
sensible management of delegated federal programs. 

We are also moving ahead to accelerate the Implementation of 
a process designed to decrease municipal and state monitoring 
requirements under programs such as the State Drinking Water Act. 

We are exploring ways to build state, local, and tribal 
government participants into the Agency's new simplified rule- 
making process as well. We hope Washington's public interest 
groups will accept this challenge with us. For example, we hope 
the Conference of Mayors will help us get the word out about new 
regulations under consideration. We need your help in 
identifying which regulations in EPA's pipeline are likely to be 
the most important to all cities so that we can target our 
resources where they will make the most difference. 

Of course, we are continuing projects such as those 
highlighted in the sixteen page document you received in Chicago. 
In EPA Regional Offices, in Program Offices, and in EPA Support 
offices, all staff members are taking a new look at what they are 
doing and how they can make it work better. Much change is 
incremental, as you might expect in a bureaucracy such as ours, 
but it is happening. We appreciate the support of the Conference 
of Mayors as ve work to institutionalize change and welcome your 
continuing participation as the process evolves. 

^ Sincerely yours, 


Sh^Iey^. Netsnbaum 
Associate Admiinstrator 


Enclosure 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D C 20460 


OFFICE CF REGIOMU. OPERATIONS 
AND STATEA.OCAL RELATIONS 


November 14, 1994 

FOR THE IMMEDIATE ATTENTION OF MAYOR ViCTOR ASHE 

Mayor Ashe, because our communications pipeline is somewhat 
cumbersome we have not been able to reply to your letter of October 
27; however hope this information will be helpful for your 
presentation. We will be sending you a formal response very 
shortly. In the meantime, please call me if you have any questions 
at 202/260-0457. 

Rand Snell 

Director of State and Local Relations 
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WHAT EPA IS DOING 
TO STRENGTHEN 
INTERGOVERNMENTAL 
PARTNERSHIPS 

DRAFT 6/27 f9A 

*This is i living document. Please forward new entry information or 
corrections to Ann Cole, OROSLR, at 202/260-3953 - FAX: 202/260-0200; 
or Chuck Kent, OROSLR, 202/260-2462 - FAX; 202/260-9365 



WHATEPAIS DOINC TOSTHENGTHEN 
nmRGOVERNMEI^AL PARTNERSHIFS 


StMM, tribal, and local g OT w n m an ta ha«n bacn nutUng noammandations for 
several yean about wkat.EPA should do regarding cnviranmcntal mandates. There are a 
number <rf eonunonthe mea In- these recommendatlena. They are 

• FleribiUty 

• Partidpation 

• Prioritlaation and bitagration 

• Riafc Aasessment 

• Improved Sdence 

• Cost-benefit analysis 

• Expanded Education and Training 

• Funding 

Thasearc mi^or themes of nuny new EPA initiatives, as weU. For example, they 
are paramount in many guiding principles ot our strategic plan, avhich illustrates that EPA 
has ktard stale, local, and tribal governments and ta responding to their needs. 

FtEXIBIUTY 

Crass-Mcdia Iniliatlvee: 

• Key EPA NPR Reauiunendations are being implemented which develop pilot 
projects that provide stales with programmatic flexiMlitv t o target their greatest 
environmental risk, while producing better environmenta l results and lowering 
administrative transaction costs . For example, a pilot project in cooperation with the State 
of Idaho. Contact: Region 10, Jim Wemtz, 206/5^2634. 

• Region 8 is piloting a blodt grant program with the states of Montana and North 
Dakota, giving them flexibility to manage their own work; to move resources from one 
program or m^ia to. another, if necessary, to meet program goals and optimize 
environmental results. Contact; Jade Bowles, 303/293-1454. 

Media-Specific 

• OW has specifically asked Regions and States to more fully utilize the monitoring 
flexibilities built into OW drinking water regulations. In particular, states are strongly 
encouraged to develop, and Regions are encouraged to approve, monitoring waiver 
programs. States are also urged to maximize the use of sample compositing to the extent 
feasible and consistent with protection of public health. Contad: Jim Elder, 202/260-5543. 
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FLEXIBILITY (continued) 

• The Combined Sewer Overflow euidance breaks new ground by giving States the 
ability to develop appropriate, site-spedfic NPOES permit requirements using a 
comprehensive, cost-effective national strategy. Contact Jeff ijtpe, 202/260-7361. 

• Allowing performance standards rather than design standards, as in Subtitle D. 
Contact: Allen Geswein, 202/260-4687. 

• In both the Underground Storage Tank and Munidoal Soli d Waste programs, the 
Agency recognized that local government financing required separate finandai tests, and 
so have developed separate finandai tests (or local governments. This provides a way to 
pass the Enandal test without having to buy a third party instrument, thereby lowering 
costs and allowing them to self-insure. Contact Subtitle D - Tim O'Malley, 703/308-8613; 
OUST: Sammy Ng, 703/308-8882. 

• OSWER phased in both technical and finandai responsibility requirements (or 
Subtitle D and UST programs to give locals the most amount of time possible to come into 
compliance. Contad; Subtitle D - Tim O'Malley, 703/308-8613. 

• OSWER has announced public meetings across the United States to solid t ideas 
from iocal offidals from small communities regarding monitoring requirements for 
Subtitle D. The goal is to find ways small jurisdictions can comply with the the law at 
reasonable cost. Contact Subtitle D - Scott EUinger, 202/260-1350. 

• Superfund : EPA has begun deferring superfund sites to states, rather than having 
cleanup come from the Federal level. This allows the state more flexibUity to use 
revenues, taking into account site-spedfic interests of local communities. So far, 26 sites 
have been deferred. Contact Ellen Brown, 260-4483. 

Through, or To, State Goveriunents: 

• The Subtitle Q state approval program encourages states to apply for approval of 
their own munidpal solid waste landfill programs, and provides the maximum amount 
of flexibUity to meet local needs. The Program is based on the phUosophv that EPA 
should not dictate to states what their program should be . Contact Ellen Brown, 202/260- 
4483. 


• The Groundwater Program is also based on the idea that states should be able to 
develop their own app roaches to groundwat er protection . This approach encourages states 
to inventory groundwater aquifers and dassify them based on reasonably expected future 
use, which would exempt groundwater not used for drinking water from costly 
compliance activities. Contact; Jim Elder, 202/260-5543. 

• The Underground Storage Tank Program encourages states to seek and receive 
a pproval to run their own UST programs in lieu of the federal goverrunent. Sute 
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FLEXIBILITY (continued) 

program approval allows maximum flexibility for states to meet minimum requirements. 
Contact: Sammy Ng, 703/308-8882. 

• The Pesticides and Ground Water Office's State Management Plan (SMP) 
approach provides flexibility t o States to tailor pesticide management to local conditions 
(e.g., pesticide use patterns, hydrogeologic conditions, and soil types). SMPs will vary in 
their scope and level of detail, reflecting specific state values, differing regulatory 
approaches, and the actual and potential threat posed to the state's ground water resource. 
Contact: Chuck Evans, 703/305-7199. 

• Worker Protection Standards: EPA Regions will be deleeated authority to make 
determinations about the equivalency of state worker protection provisions to 
corresponding provisioits in the Federal Worker Protection Standards. Contact: Therese 
Murtagh, 703/305-5621 (FAX: 703/305-5588). 

PAR-naPATlON 

Cross-Media Initiatives: 

• State and local government participation is being built into EPA's revised 
rulemaking process. For example, AA's have responsibility for assuring that their 
programs produce quality rules, DEFINED AS RULES THAT CAN BE SUCCESSFULLY 
IMPLEMENTED IN THE FIELD. The revised process includes spedflc steps to: 

- inform states and local governments in advance of 
rulemaking aitd policy actions; and 

- provide them with opportunities to participate throughout the 
process to the extent allowed by law. 

Contact Donru Fletch^, 202/260-3210. 

• EPA's environmental goals setting project includes states and local governments. 
Public meetings arc being held aooss the country to talk with local officials and others 
about environmental go^ for the nation. Contact Derry Allen, 202/260-4028. 

• EPA has a new Local Government Advis ory Committee to make recommen- 
dations to the Administrator on ways to improve relationships between EPA and local 
governments. The Advisory Conunittee includes eighteen dected and appointed officials 
from city and county govenunents across the nation. Contact: Tom Mcwic, 202/260-0156. 

• EPA has a new Small Town Task Fc»ce Advisory Committee, which includes 
local officials from jurisdictions under 2,500 in population, to provide advice and 
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PARTICIPATION (continued) 

recomntendations to the Administrator on issues of concern to small communities. 
Contact Tom Moore, 202/260-0456. 

• The Administrator established a State/EPA Capacity Steering Committee made up 
of senior state and EPA managers to oversee implementation of the State Capacity Task 
Force Report. Contact: Chuck Kent, 202/260-2462. 

• A Tribal Operations Committee has been formed, and EPA has committed to 
create a Tribal Office. Contact; Martha Prothro, 202/260-4^4. 

• EPA also has longstanding Advisory Committees and dialogues which include 
state and local officials: 

- The Administrator and Deputy meet Deriodicallv with stat e Environmental 
Commissioners in All-States meetings. The next is scheduled for Fall, 1994. Contact; 
Chuck Kent, 202/260-246X 

- The EPA's Environmental Financial Advisory Board has pa^dpants 
from all levels of government. It focuses on environmental finance issues for local 
governments. In particular, it provides cost-benefit analyses based on risk 
assessment where appropriate; reducing the cost of funding environmental 
facilities; assisting state and local govenunents in setting priorities; and focusing 
across media to achieve economies of scale. Contact: George Ames, 202/260-8227 

- The National Advisory Council o n Environmental Policy and 
Technology indudes leaders from state and local govenunents. It provides 
policy information and advice to the Administrator aitd other EPA offidais 
regarding implementation of environmental programs. Contact; Abby 
Pimie, 202/260-8079. 

- Others are: Add Rain Advisory Committee; Clean Air Act Advisory 
Committee; Clean Air Sdentific Advisory Committee; Committee on National 
Accreditation of Environmental Laboratories; EPA Environmental Border Plan 
Public Advisory Committee; Federal Fadlity Environmental Restoration Dialogue 
Committee; Gulf of Mexico Program Policy Review Board; Lawn Care Pestidde 
Advisory Committee; Management Advisory Group to the Assistant Administrator 
for Water; National Air Pollution Control Techniques Advisory Committee; 
National Drinking Water Advisory Council; National Envirorunental Education 
Advisory Coundl; Sdenoe Advisory Board; and the Stratospheric Ozone Protection 
Advisory Coirunittee. Contact: Mary Beatty, Comrruttee Management Staff 202/260- 
5037. 

• For the first time, EPA's annual planning meeting induded representatives from 
State and Tribal governments. Contact Shelley Metzenbaum, 202/260-4719. 
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PARTICIPATION (continued) 

• Networks that include local officials, business, industry, environmental groups, 
and other interested parties exist, or are being formed, in many EPA Regional offices. 
Contact Tom Moore, 202/260-04S6. 

• Region ITs Brownfields initiative is conducting interviews with lenders, 
government officials, community boards and oths major parties interested in 
redeveloping blighted areas that may have redevelopment potential. This is to find ways 
to overcome the perception that - b«ause of the possibility of contamination with 
hazardous waste and the perception of CECLA-liability (among other things) - developers 
should focus on’'greener"pasttires in suburban and/or rural areas. Results of the study 
will be available in the third quarter of FY'94. Contact: George Meyer, 212/264-8356. 

Media-specific 

• OAOPS involves state and local air pollution cont rol agencies in the 
development of policy and guidance for implementation of Titles I and V of the Qean Air 
Act, to insure that state and local concerns are reflected in the policy and guidance issued 
by EPA. Contact: Mike Trutna, 919/541-5345. 

• Periodic conference calls with state and local program administrators are held by 
OAQPS to discuss ongoing projects/issues. An annual retreat is also held, specifically to 
discuss the most significant implementation issues with selected state and local admini- 
strators, and the office includes state and local representatives in annual long-range 
planning sessions . Contact Jeff Clark, 919/541-5557. 

• Opportunities for increased State and local government participation in EFA's 
policies and processes are being developed as EPA implements (1) Executive Order 12875 
on Enhancing Intergovernmental Partnerships: (2) Executive Order 12866 on Regulatory 
Planning and Review: an d (3) Execu tive Order 12862, Setting Customer Service Standards. 
Contact; (1) Donna Fletcher, 202/260-3210; (2) Tom Kelly, 202/260-4001; (3) Abby Pimey, 
202/26O«)79. 

• Municipal Stakeholders' Meetings are held bi-monthly by the Office of Water 
senior management with municipalities and associations to discuss recent developments 
in programs, solicit feedback, ancl to foster a positive working relationship with key 
constituents and partners. Contact; Jim Home, 202/260-5802. 

• Focus Groups with local officials are held by Regional and headquarters offices to 
solicit input on EPA processes and policies. For example, the Stormwater Program in the 
Office of Water convened a series of focus groups to look at ways of effectively 
implementing stormwater controls for commercial sources and small communities. 
Contact: program offices. 
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PARTICIPAnON (continued) 

• The Office of Underground Storage Tanks is conducting joint inspections with 
local government inspectors as a way of training them, and forming better working 
relationships with them. Contact: Sammy Ng, 703/30S-8882. 

• The Office of Underground Storage Tanks met extensively with representatives 
from local ynvemment to talk about what would be useful to local officials in order to 
meet RCRA financial responsibility requirements. In the pre-proposal stage, early drafts of 
the rule were shared with knowledgeable local officials, and the office worked with 
national associations to test early versions of the rule. Contact Sammy Ng, 703/308-8882. 

• Public Meetings on Office of Water Strategic Plan : Early in 1993, OW held four 
public meetings to gather input from the general public and from key stakeholders. 
Comments and reactions were used to help develop a process for shaping the direction of 
future water programming. Contact fim Home, 202/260-5802. 

• The Pesticides and Ground Water Office's State Management Plan (SMP) 
approach, asks states to demonstra te that the public is involved in the process of 
Management Plan development and will be informed of significant program 
implementation activities, including monitoring results. Contact Chuck Evans, 703/305- 
7199. 


• States and local government representatives are participants in EPA regulatory 
negotiation processes being undertaken on major new re^atory activities. Currently, 
local government representatives are participating in the following regulations: 

Interim Health-Based Lead Hazard Standards for Soil, Dust and Paint 
Off-site Waste Operations 
Federal Operating Permit Rules 
New Source Review Reform 

Criteria for Compliance with Environmental Standards-Spent Nuclear 
Fuel' 

Combustion Permitting and Expanded Public Participation 
NESHAP for Wexxi Furniture Manufacturing 

Control of VOC Emissions from Architecture and Industrial Maintenance 
Coatings 

Contact Chris Kirtz, 202/260-7565. 

Through, or To, State Governments: 

• The Office of Pesticide Programs (OPP) forms working groups with pesticide 
control officials to work on pesticide issues. Ccmtact Arty Williams, 7D3/30S-7371. 
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PARTICIPATION (continued) 

• The Office of Pesticide Programs holds conference calls with state lead agencies the 
day prior to major announcements related to pesticide programs, whenever feasible. 
Contact: Arty Williams, 703/305-7371. 

• The Office of Pesticide Programs is piloting an initiative to coordinate the federal 
pesticide program with that of the state of California, to more closely harmonize 
registration processes, simplify procedures for registering reduced-risk pesticides, and 
revoke registration of high-risk pesticides. Additionally, both agencies are working 
toward exchange of OPPE and EPR work products to reduce duplication of effort and use 
resources more efficiently. Contact: Susan Wayland, 703/305-7092, or Cathy Kronopolus, 
703/305-7891. 

• Region 7 is working with state governments using existing Cleari Water Act 
Section 319 grants to protect or restore water bodies affected by nonpoint source pollution. 
Grant projects, steered bv local dtiz cn advisory committees in concert with local soil and 
water conservation districts and county governments, allow the agencies flexibility to 
devise site-specific measures and fund demonstrations of technologies and approaches that 
meet water quality standards. Contact: Ray Hurley, 913/551-7365 

PRIORITIZATION, AND INTEGRATED APPROACHES TO ENVIRONMENTAL 
PROTECTION 

Cross-Media Initiatives: 

DRAFT STRATEGIC PLAN: Ecosystem Protection, a major Guiding Principle for 
the Agency, will move toward a "place-driven* approach; that is, the work of the 
Agency would be driven by the (cross-media] environmental needs of communities 
and ecosystems. For any given "place," EPA will establish a process for determining long- 
term ecological, economic, and social needs and will re-orient its work to meet those 
needs. 

Ecosystem Pilots currently under way include: 

• Region 10 pilot project with the State of Idaho and four Idaho commuitities. This 
project would design compliance schedules taking into consideration protection of public 
health; protection of the environment; current tax structure and rates as compared to other 
local governments; ability of the local government to pay for the costs of compliance; 
current fiscal obligations of the local government; and other factors. Contact; Region 10, 

Jim Wemtz, 206/553-1138. Also contact Deb Martin, OPPE, for information on 
comparative risk projects, 202/260-2699. 

• EPA's Center for Environmental Research and Information (CERI), 
headquartered in Cincinnati, Ohio, is developing a protocol for comprehensive 
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PRIORITIZATION, AND INTEGRATED APPROACHES (continued) 

environmental planning for small communities, which is intended to help small 
community officials set priorities and make critical decisions about environmental issues 
facing them. Contact: Randy Rivetta or Jim Kreissl, 513/569-7615. 

SUSTAINABLE DEVELOPMENT APPROACHES also speak to the need to develop 
cross-media approaches to environmental protection in conjunction with local 
government participation . Current pilots under way include the Southeast Chicago Urban 
Environmental Irutiative (contact: Gordon E. Jones, 312/353-3115); and the Northwest 
Forest Ecosystem Management Project (Contact Gary O'Neal, 206/553-1792). 

• FPA's Watershed Initiative, in its broadest sense, is a way of organizing and 
focusing on water programs and looking at issues on a watershed basis, providing 
flexibility to address the most significant threats. 

• EFA is providing support to over 30 State, mimidpal, and tribal Comparative 
Risk projects. These projects are aimed at developing consensus-based rankings and 
management plans for environmental priorities . EPA is currently working with the City 
of Columbus, Ohio, to determine the priority risks for their commimity, and look at those 
risks in light of regulation-driven requirements and expenditures. Contact: Deb Martin, 
202/260-2699 

• The Great Plains Program is a geographic ecosystem-based initiative designed to 
integrate protection of human health with the enviroiunent in 13 Great Plaiits states. 
EPA's role — facilitating cooperation among stakeholders, compiling and sharing 
information, coordinating multiagency policy formation, and facilitating commuitity 
forums for developing strategies for undergirded environmental management and 
sustainable development. Contact Ray Hurley 913/551-7365. 

• Multi-media enforcement : Region ITs Multi-media Enforcement Program 
performs consolidated multi-media inspections; to-date, none have found significant 
violations in multiple programs. The program is currently undergoing a review to assess 
the past three years' aetivities and refine and improve the strategy, by examining program 
goals, the state role, EPA role, the use of targeting and the definition of success. The 
review is scheduled to be completed by October, 1994. Contact: Region II 

Through, or To, State Governments; 

• The Office of Pesticide Programs' State Management Plan's approach is a 
significant part of the Agency's larger Ground Water Policy, which seeks to develop 
Comprehensive State Ground Water Protection Programs that integrate all State and 
Federal prnyrams to protect ground water resources. SMPs require that States describe the 
coordination mechanisms between all participating State agencies, local entities, and 
appropriate Federal agencies. Contact: Chuck Evans, 703/305-7199. 
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PRIORITIZATION, AND INTEGRATED APPROACHES (continued) 

• The Platte Basin Watershed Protection Program is a program in which Region 7, 
in consultation with the Nebraska Department of Environmental Quality, concluded that 
a comprehensive ecosystem approach to the Platte River Basin in Nebraska could address 
areas of high risk related to pesticides, nitriates, toxics and ecosystem protection. Contact: 
Ray Hurley, 913/551-7365. 

RISK ASSESSMENT 

Media-Specific 

• The Agency prepares numerous risk assessments in support of decisionmaking. 
These include fadlity-spedfic risk assessments to support permitting, site-specific risk 
assessments to inform cleanup dedsions, and risk assessments to support dedsions on 
regulatory actions. 

- Example: in order to meet RCRA's standard of protecting human health 
and the environment, a risk assessment is an integral part of every rulemaking. 
Contact: Ellen Brown, 202/260-8929. 

— Example: Before EPA issues a regulation requiring States to develop 
a State Management Plan for pestiddes, the Agency conducts an extensive risk 
assessment to determine that: (1) the pestidde in question poses an 
unreasonable risk to human health and the environment under FIFRA, (2) the risk 
posed cannot be addressed through less stringent FIFRA regulations, such as label 
requirements and restrided use classifications; and (3) the extent of the risk varies by 
location and therefore does not warrant national cancellation. Contact; Chuck 
Evans, 703/305-7199. 

• EPA is working with several states to initiate the pilots to test the use of 
environmental indicators to measure progress against national environmental goals for 
water programs. Contact: Jim Home, 202/260-5802. 

Through, or To, State Covenunents; 

• Region 7 and EPA Headquarters are conducting an assessment of the ecological 
conditions of the Platte River in Nebraska and have held public meetings to obtain local 
input on current conditions. This is one of five studies across the U S. aimed at a better 
understanding of how to ensure ecological health. Contact: Walt Foster, 913/551-7290. 
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IMPROVED SQENCE 
Cioss-Media Initiatives: 

• EPA's draft strategic plan includes "Strong Sdcnce and Data" as one of its six 
Guiding Principles, to ensure the Nation's environmental polities are based on the best 
science and information available. Contact see Strategic Planning documents. 

• The Science Policy Coimdl and its Steering Committee have developed a process 
for expanding and improving peer review, including the development of Standard 
Operating Procedures (SOPs) for each office; and identification of major scientific and 
technical work products as peer review candidates for the coming year. Contact: Tom 
Pfeiffer, 202/260-4723. 

COST-BENEHT ANALYSIS 

Media-Specific 

• EPA prepares an analysis of the costs and benefits of each significant regulatory 
action, including the costs and benefits of alternative approaches. This includes 
quantifiable measures as well as measures of costs and benefits that are difficult to quantify, 
yet important to consider. 

As directed by EO 12866, the Agency assesses the effect of individual regulations nn 
state, local, and tribal governments as a pa rt of these activities . In choosing among 
alternative regulatory approaches, the Agency selects the approach that maximizes net 
benefits unless a statute precludes us from doing so. The level of analysis is commen- 
surate with the cost of the regulatory action - an analysis can run anywhere from two 
pages, to over several thousand. Contact George Ames (202) 260-6685; or Tim McProuty, 
202/260-8436. 

EXPANDED EDUCA'nON AND TRAINING 
Cross-Media Initiatives: 

• Region 8's Environmental Information Service Center (ESIC), equipped with the 
most up-to-date data bases, provides one-stop-shopp in g for local officials and other callers 
and visitors. Answers to non-technical, general questions are handled quickly and 
accurately; customer service standards are adhered to; and feedback and input is routinely 
sought from customers of EISC. Contact: Linda Woodworth, 303/391-6219. 

• EPA Environmental Finance Centers provide state and local officials with multi- 
media education and training, and advisory .services that facilitate participation by 
providing forums for frank discussion between local, federal, and state officials and 
financial experts; and technical assistance — for example, case studies on how communities 
prioritize environmental activities using risk and finance. The Finance Centers also 
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EXPANDED EDUCATION AND TRADJING (continued) 

generate publications and analyses on financing trends and techniques. Contact Vera 
Hannigan, 202/260-6685. 

• Environmental Finance Networks are currently under way at the following 
locations, with the goal of establishing Finance Centers at universities throughout the 
country: University of New Mexico; University of Maryland; Syracuse University in New 
York, and California State University at Hayward. Contact: Vera Hannigan 202/260-6685. 

• EPA's Environmental Finance Program manages and operates the 
Environmental Financing Information Network (EFDvI), an electronic multi-media 
environmental finance database, which communicates to states and local ofhdals 
information on tinandng techniques for their environmental programs. By accessing 
EFIN, state and local governments are provided specific details that can assist them In 
setting priorities, communicate to them the latest information in improvements in 
sdence, cost benefit analysis, and case studies on funding methods. Contact Vera 
Haimigan, 202/260-6685. 

• The Environmental Finance Program has tested over 45 "real world" 
environmental finance models. For example, cost-benefit funding and management 
alternatives for small water and wastewater systems have been explored, and another 
project demonstrated how a public-private partnership can develop a recycling hotline at 
minimal cost to the taxpayer. Contact Vera Hannigan, 202/260-6685. 

• The Environmental Finance Program produced the compendium on Alternative 
Finandng Mechanisms for Environmental Programs (AFM). This report is a user-friendly 
tool for state and local offidals that provides information aimed at resolving two types of 
environmental funding shortfalls: state capacity (program personnel) and capital 
infrastructure needs. The report contains 81 AFMs organized in eleven categories, 
outlines circumstances under which the AFMs in a particular category might prove useful, 
and provides concrete examples illustrating the funding needs for which a given category 
might be appropriate^ Contact Vera Hannigan, 202/260-6685. 

• Under a cooperative agreement with EPA, West Virgirua University operates the 
National Environmental Training Center for Small Communities. In its third year, the 
Center focuses on drinking water, wastewater, and solid waste; and develops 
environmental curricula, disseminates information on training activities, and publishes a 
quarterly newsletter. Contact: Stephanie von Feck, 202/260-9762. 

Media-Specific 

• OSWER is developing interactive videos as training tools for local officials. 
Contact: Ellen Brown, 202/260-4483. 



97 


1 3 


EXPANDED EDUCATION AND TRAINING (continued) 

• The Office of Water is launching the Point-source Information Provision and 
Exchange System (PIPES) electronic bulletin board system. Initially focusing on electronic 
access to information in support of the Pretreatment Program, it will eventually provide 
the public with a range of information services through a centralized, automat^ contact 
point. Contact: Louis Eby, 202/260-9525. 

• OAQPS recently established a 100-satellite downlink network to bring inexpensive 
traiiting to state and local offices. Contact: Jeff Clark, 919/541-5557. 

• OAQPS operates an electronic bulletin board that includes air quality models, 
technical data, policy and guidance documents, etc. The board is accessible bv state and 
local governments, as well as by anyone else in the world. They have also established a 
special area of that system tiiat only state and local officials can use, to communicate 
among themselves . Contact: Jeff Clark, 919/541-5557. 

• OPP and OECA sponsor in-residence training programs for senior state pesticide 
officials at various universities, focusing on pesticide program management and 
implementation issues. Contact Judy Nelson, 202/260-4177. 

• Through its Regional and headquarters offices, EPA conducts hundreds of 
outreach and education activities yearly, and operates nearly 40 telephone hotlines and 
electronic information networks to assist local officials and others. 

FUNDING 

Through, or To, State Governments: 

• Under the RCRA core grant program, states can select priorities for receiving state 
program grants based on environmental significance and benefit. Contact: Ellen Brown, 
202/26CM483. 


Administration's Legislative Proposals 


FLEXIBILITY 

• The President’s Superfund proposal would allow communities to 
demonstrate that alternative remedies would be appropriate based on local conditions. It 
also specifically mentions "reasonably anticipated land use" of the site to be one of the 
factors in selecting remedies. Contact: Ellen Brown, 202/260-4483. 

• In encouraging the use of a "holistic" approach to address water pollution 
problems in a watershed or ecosystem, state and local water pollution control authorities 
will develop an integrated strategy that addresses both point and nonpoint sources of 
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ADMINISTRATION'S LEGISLATIVE PROPOSALS (continued) 

pollution. This will result in cost-effective water quality improvement. Contact: Don 
Brady, 202/260-5368. 

• Storm Water: By targeting storm water requirement to where the problems are 
and to those who contribute to the problems, we are reducing costs for municipalities by 
about $1 billion per year. Cost savings are even greater for private sources (about $16 
billion per year). Contact: William Swietlik, 202/260-9529. 

• Combined Sewer Overflows: Our targeted approach for reducing overflows will 
reduce costs of control for municipalities by a little less than $11 billion annually. 

This approach yields substantial cost savings without compromising the water quality 
improvement* when compared with the costs of meeting the cut i ent requirements. 
Contact: Jeff Lape, 202/260-7361. 

• Effluent Trading : We are promoting effluent trading, especially for nutrients, as a 
means to reduce loadings cost-effectively and avoid costly upgrades at municipal treatment 
plants. Such trading schemes, when fully utilized, could save as much as $6.0 billion. 
Contact: Don Brady, 202/260-5368. 

• Expanding SRF Eligibility : We are recommending that eligibility for SRF be 
expanded to include such other activities as restoration of riparian habitats and pollution 
prevention activities. These expansions would enable municipalities to reduce pollution 
in more cost-effective ways, thus minimizing costly upgrades. Contact; Water Resource 
Center for CWA Initiative Document, 202/260-7786. 

• Clean Water Act (CWA) proposals support state- wide programs for compre- 
hensive watershed management, with considerable flexibility for state planning - 
including multi-purpose water grants, streamlined admirustrative requirements, and the 
ability to consolidate existing state grants under one multi-purpose work plan.* Contact: 
Water Resourpe Center for CWA Initiative Document, 202/260-7786. 

• CWA proposals would provide states flexibility to use up to 10% of each year's 
loan volume for negative interest loans (with rates down to 12%), or similar assistance to 
tackle the problems facing disadvantaged communities. Contact: Water Resource Center, 
202/260-7786, 

• Safe Drinking Water Act (SDWA) proposals include provisions for small system 
technology monitoring flexibility, and extended compliance deadlines for installation and 
construction needs. Contact: Jim Elder, 202/260-5543, or call the Water Resource Center, 
202/260-7786, for a copy of the reauthorization overview. 

• Proposals for monitoring flexibility . In SDWA proposals, the Administration 
proposes to eliminate the requirement to regulate 25 new contaminants every three years. 



ADMINISTRATION'S LEGISLATIVE PROPOSALS (continued) 


Instead, EPA, in conjunction with states, would study contaminants and regulate only 
those evidencing significant health risks. Contact Jim Elder, 202/260-5543, or call the 
Water Resource Center, 202/260-7786, for a copy of the reauthorization overview. 

PARTICIPATION 

• The President's Superfund proposal would provide an o pportunity for the 
establishment of Community Working Groups to achieve direct regular and meaningful 
consultation within the community in ail stages of a response action. That would include 
local government officials as well as citizens. Contact: Matt Morrison 202/260-8302. 

FUNDING 

• The President's Clean Water Initiative (CWI) supports continuation of existiny 
funding levels in key programs and, in certain cases, provides increased funding. For 
example, nonpoint source grants: the President's liutiative would increase nonpoint 
source grants to $80 million in 1994, and $100 million in years 1995-1998. Contact: Water 
Resource Center, 202/260-7786. 

• In Clean Water Act reauthorization language, the Administration proposes to 
conduct a comprehensive analysis of the 1994 CWA's impact on the public health, 
economy, and environment of the United States, considering the incremental costs and 
benefits associated with various major elements of the reauthorized CWA. Contact; 
Mahesh Podar, 202/260-5387. 

• Better targeting of stormwater sources, which would save private sources and 
municipalities between $16-18 billion/year. Contact; Bill Sweitlik, 202/260-9529. 

• In Superfund legislation, the President has proposed to authorize the states take 
over all Suoerfund response activities. Contact; Ellen Brown, 202/260-4483. 

• The President's Clean Water Iiudative provides continued SRF funding to allow 
States to obtain $2 billion in annual loan activity. Contact: Water Resource Center for 
CWA Initiative Document, 202/260-5700. 

• The Administration supports creating a multi-billion dollar, low-interest and 
zero-interest loan fund that would help communities build drinking water filtration 
plants and other needed treatment facilities. The President's budgets for FY '94 '95 include 
$1,299,000,000 for the new Drinking Water SRF. Contact; Jim Elder, 202/260-5543, or call 
the Water Resource Center, 202/260-7786, for a copy of the reauthorization overview. 

• The President's CW Initiative would increase nonooint source grants to 
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ADMINISTRATIONrS LEGISLATIVE PROPOSALS (continued) 

$80 million in 1994, and $100 million in years 1995-1998. Contact; Water Resource Center 
for CWA Initiative Document, 202/260-7786. 

• Multi-purpose grants would allow states to adopt a watershed approach to target 
grants to the greatest risks. Contact Water Resource Center for CWA Initiative Document, 
202/260-7786. 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF management AND BUDGET 
WASHINGTON O C 20903 


AOMIN tSTRATOn 
OFFICE OF 
INFORMATION ANO 
REGUI.ATORV AFFAIRS 


-u.i i :j l9iM 


Hr. J. Thomas Cochran 
Executive Director 
1620 Eye Street^ N.H. 

4th Floor 

Washington, O.C. 20006 
Dear Hr. Cochran: 

I would like to invite you to participate in the Clinton 
Administration's third conference on the Federal government's 
regulatory partnership with State, local and tribal governments. 
The conference will be a working session to discuss specific 
Federal regulatory issues of concern to State, local and tribal 
governments. We will convene on Wednesday, July 6, 1994, from 
2:00 p.m. to 5:00 p.m. in the White House Conference Center, 726 
Jackson Place (next to Lafayette Park) in Washington, D.C. 

The first two conferences have provided useful insights into 
the nature of the Federal-State-local-tribal regulatory 
partnership, and into the process of consultation between levels 
of government for Federal regulations which impose mandates 
covered by Executive Order (E.O.) Ho. 12675. The Office of 
Information and Regulatory Affairs has summarized lessons learned 
from the conferences and other meetings about the regulatory 
process in its report to the President on the implementation of 
E.O. 12866, and has used these lessons in our work to coordinate 
and oversee ^he issuance of regulations by Federal agencies. 

In response to a request from several State and local 
associations, we invite you to shift the focus of the next 
conference to specific regulatory issues. We encourage you to 
bring an elected official from your organization to speak to the 
issue of greatest interest to you. Our goal in this discussion 
is to listen to your concerns and to work with you in developing 
strategies to ensure that agency rules are the most efficient and 
least burdensome possible. 
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Please let us ^icnov If you can attend the conference by 
Monday, June 27th. Please also Indicate the name of the elected 
official that would accompany you, and the issue (s) that you 
would like to address so that we can structure the agenda 
accordingly. You can write me or contact Bill Wiggins of my 
staff at (202) 395-7340, fax (202) 395-72BS; questions may be 
directed to Mr. Wiggins. 

I look forward to seeing you on July 6th. 


Sincerely, 

^6u_cL,CZhL.^ 

sally Katzen 
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Mr. McIntosh. Thank you, Mayor. I have really got two ques- 
tions for you, but let me make sure I understand both of your testi- 
monies, that your preferred position would be that the new Execu- 
tive order be revoked completely, and returned back to the prior 
Executive order. 

Mr. Rendell. And if there is any change to be made in the prior 
order, that that be done after full consultation with us, and, of 
course, the Congress. 

Governor Leavitt. That clearly represents the point of view of 
the National Governors’ Association. 

Mr. McIntosh. Let me ask you this: Is it now time that we rely 
not simply on Executive orders, but that Congress take up legisla- 
tion to implement the policy of the prior Executive order? 

Governor Leavitt. That would be a welcome discussion. I think 
the fact that this could be happening the way it did is a clear indi- 
cation on a matter of this importance and this substance, and this 
need for long-term policy, that would be a welcome discussion. 

Mr. Rendell. I think it would be a productive discussion, al- 
though I will say to legislate in this area is very difficult. This is 
an area, as has been pointed out by many of the Members, that the 
differences often are amorphous, and to try to codify federalism in 
a piece of legislation, personally, and I am not speaking for the 
Conference now, personally, would be pretty difficult. 

So I think it is an effort that is worth undertaking, but I think 
there would be some serious problems trying to codify it. 

Mr. McIntosh. My thought would be something along the lines 
of a law that would create the background requirements for the 
agencies. If Congress doesn’t say anything on the question of fed- 
eralism in a statute, then codify the earlier Executive order and 
say this is the process you have to go through in writing regula- 
tions and developing policies. Now, obviously, if some future Con- 
gress, when they pass a future bill, says we are changing that 
slightly for the regulations under this bill, then they would have 
the ability to do that. But there would then be in law this sort of 
background requirement that you do the federalism assessments, 
that you preempt only when required and then to the minimum ex- 
tent possible. That is one of the things we were thinking about ex- 
ploring in legislation up here. 

Mr. Rendell. Sure, although one could say the 10th amendment 
lays that out fairly clearly. 

Governor Leavitt. We might start by insisting upon a clear pat- 
tern of behavior that would adhere to the 10th amendment. Those 
28 words are very clear and concise language. 

Mr. McIntosh. That is a good way to put it. The second ques- 
tion, and you don’t have to go into it extensively, but my colleague, 
Mr. Scarborough, brought out the quote by Mr. Begala, “a stroke 
of the pen, a law of the land, kind of cool.” Do you think this new 
Executive order is kind of cool? 

Governor Leavitt. The difficulty of this order is it deals in re- 
markable subtleties. The use of the words such as “need,” “not ade- 
quate,” “reluctant,” those are subjective judgments. When turned to 
those who have an interest in trying to preserve their own base of 
power, they can be broadly, broadly interpreted, and there is no 
question in my mind that they are written with that in mind. 
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These are words that are licensed to drive a Mack truck through, 
and they are done specifically for that purpose. 

This was not an accident. These are smart lawyers. 

Mr. Rendell. I hesitate to tell you this, and Paul Begala is a 
friend of mine, but I think it is kind of cool to sign a piece of legis- 
lation and create 100,000 new police officers for the Nation. That 
is cool, after input and discussion and thorough consideration. I 
wish we had done the same thing here. 

Mr. McIntosh. Thank you. Mayor. I don’t have any further ques- 
tions. 

Mr. Tierney, do you? 

Mr. Tierney. I do have a couple. I agree with the Mayor on that 
last statement. I will just let it lie at that, that is a cool way to 
do government, not Mr. Begala’s statements. 

I would ask, just going back for a second, we have a Constitution 
that has withheld scrutiny pretty well for a long period of time. Is 
it necessary to have an Executive order on this issue, never mind 
legislation on the issue? 

Governor Leavitt. Well, we have lived with the existing Execu- 
tive order, and while I think that it may be interpreted more 
broadly than it should have, nevertheless, it has been adequate. 
Our first priority is clearly to have this new order withdrawn. 

Now, we welcome a discussion on legislation, but our first prior- 
ity is to have this new order, which we think would do great vio- 
lence to the States and local community, to have withdrawn. 

Mr. Tierney. What violence would be done if we just revoked all 
orders regarding this issue and allowed the Constitution to set the 
standard? 

Governor Leavitt. Well, our purpose today is to clearly request 
that the order that is before us be withdrawn, because it would do 
great violence. 

Mr. Tierney. I heard that, but I take it you don’t choose to an- 
swer my question. I am not trying to be feisty with you here. I am 
trying to get an answer on that. I think you both are intelligent 
gentlemen. I would like to hear what your thoughts are on that. 

Governor Leavitt. At some point in time the President needed 
in his judgment to outline what the relationship would be. We now 
have 13 years of history operating under that order. As I read the 
order, it does not do violence, as this one does. I do believe that 
the Constitution is clear language, and I believe that if those who 
operate in the administration, as well as in the Congress, would 
read it again and again and would operate by it, America would 
be a better place. History is replete, particularly in the last 50 
years, where that has not been adhered to by the Congress, as well 
as various administrations, both Republican and Democrat. 

Mr. Tierney. I think that that is clear, and I appreciate that 
that is clear. I think we tried to make that point here, too. This 
is not just an executive issue, this is an issue that stems through 
all of that. Mayor, do you want to add to that? 

Mr. Rendell. Yes. I think the problem is that the Constitution 
can be a little vague as well. We say what is reserved to the Fed- 
eral Government? Well, promote the general welfare. Does that 
mean the Federal Government has the right to impose environ- 
mental regulations on States and local governments? Some can 
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contend yes, and, if that is the case, I think an Executive order is 
needed to put bounds on that regulatory power, as the President 
did. After the unfunded Federal mandates bill passed, he issued 
the accompanying Executive order and it said before any regula- 
tions come out on mandates, you must consult with us. There must 
be a way to pay for them. 

So I think there is a need. 

Mr. Tierney. Between the Supreme Court’s interpretation and 
the Constitution, you think there is a need for an Executive order, 
with some boundaries? 

Mr. Rendell. Yes. 

Governor LEAVITT. If I could comment, one of the reasons given 
for renewal of this order was recent Supreme Court rulings. The 
fact of the matter is that in the last 3 years, there have been sig- 
nificant Supreme Court rulings, all of which have bolstered and 
strengthened the 10th amendment, which leads me to the conclu- 
sion that that argument lacks credibility. There was no reason to 
renew this order, based on Supreme Court rulings. 

Mr. Tierney. Do each of you feel that the administration has 
reached out to you since the order was issued and there had been 
some controversy? Do you feel that your organizations are now 
being adequately consulted on this? 

Governor Leavitt. I would just suggest that discussions after the 
fact do not consultation make. 

Mr. Tierney. I understand that. Unfortunately, this is where we 
are at. Now I am asking that given that situation, which I can’t 
reverse, and I suspect an)dhing we do here can’t, is there now in 
your interpretation an effort by the administration to reach out and 
discuss this particular order and possible rescission or changes to 
it? 

Governor Leavitt. I received a very generous call from Mickey 
Ibarra, who has been great to work with us. However, I would 
point out that our requests to have the order withdrawn have not 
been acted upon. We do not believe that starting the discussion 
based on this draft is adequate consultation. It needs to be with- 
drawn. If there is to be an Executive order, it needs to be done 
after consultation and discussion. 'The first order of business is to 
get this off the table. 

Mr. Tierney. And are you discussing that prospect with them 
still? 

Governor Leavitt. We continue to press them for that. We have 
received basically no response on that request. 

Mr. Rendell. I think the only response is the 90-day extension 
which we all received. But of yet, we haven’t had any substantive 
discussions about what is wrong with the order. 

Mr. Tierney. Last, gentleman, let me just ask you, on those occa- 
sions when Congress seems intent on doing a little preemption on 
its own, and I think we cited a number of instances where that is 
the case, what can you recommend on behalf of your organizations 
that might get some local voice, a State voice, into the process ear- 
lier or better? 

Mr. Rendell. Well, it is hard, again, to codify it, but on the 
takings bill, for example, somebody, whoever was the drafter of the 
takings bill, or whatever subcommittee that went through initially. 
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should have asked for our opinion right there. That is an awful 
piece of legislation. I mean, I don’t Imow what motivated it, my 
guess is pressure from developers or home builders. But, gosh, if 
you take away land use power from local government, you have 
taken away the crux of what we do. 

So I think the same type of input that we have asked the White 
House to ^ve us here, I think on crucial bills, where anyone can 
see there is a preemption involved, we ought to be consulted from 
the get-go. 

Governor Leavitt. Fundamental to this issue is a commitment 
on the part of lawmakers to keep control of government at the low- 
est possible level and to recognize that the best government is that 
closest to the people. There are many things I think in terms of the 
way Congress operates that could be improved to accomplish that. 
I would be happy to submit ideas to you when the red light is not 
on. 

Mr. Tierney. Thank you, gentleman. 

Mr. McIntosh. Thank you. I appreciate both of you coming, and 
I appreciate the other members of the panel allowing us to go a lit- 
tle bit out of order here. Rest assured this committee will continue 
to pursue the objective of having the new Executive order with- 
drawn and seek possible legislative solutions, if we don’t see that 
happening immediately. 

Thank you. 

Let me now turn back to the regular order. Mr. Blue, who is 
president of the National Conference of State Legislators, I under- 
stand you just finished with your national convention out in Ne- 
vada. 

Again, thank you for waiting as we allowed them to proceed with 
their business. I appreciate your coming here today. Share with us 
your testimony, and the entire remarks, by the way, will be put 
into the record. But anything you would like to add, please go 
ahead and do that at this time. 

Mr. Blue. Thank you very much, Mr. Chairman and members of 
the subcommittee. 

I want to thank you, Mr. Chairman, for offering NCSL an oppor- 
tunity to participate in this hearing. The National Conference of 
State Legislatures, as you know, represents the State legislatures 
of the 50 States and the Nation’s commonwealths and territories. 
Since its inception, again as I think the Chair knows, NCSL has 
been outspoken about the need to meuntain and strengthen our 
Federal system of government. 

State legislators axe dedicated to the constitutional system, per- 
haps in ways that other bodies are not. We are dedicated to the 
system of federalism, we are dedicated to the system of strengthen- 
ing intergovernmental relations, avoiding unfunded mandates and 
inappropriate grant conditions, encouraging program and adminis- 
trative flexibility and opposing unjustified preemptions of the law. 
State law. 

It is this dedication that I just spoke of that brings me here this 
morning, Mr. Chairman. You are right, we were in conference all 
last week; my legislative body is still in session, one of the few in 
the country. We are meeting as I speeik, as a matter of fact. But 
this basic dedication is what I intend to talk a little bit about this 
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morning and present several recommendations to you that I believe 
would enhance the Federal regulatory and lawmaking process. 

I have included those in my prepared comments. Some of the 
comments that I make will be redundant or repetitive of what the 
Governor and the mayor made, because there has been very exten- 
sive collaboration among the seven organizations that you recog- 
nized a little earlier. 

I want, first, to talk about Executive Order 13083, the process 
which you mentioned earlier on in your comments. It was some- 
thing done without our knowledge and developed without our 
knowledge, and, as you would expect, it provoked a uniform re- 
sponse from these seven organizations. 

We have talked about it over the last several weeks and we said 
we did not quite understand why, and so we consulted the adminis- 
tration to try to determine why. Much to their credit, they have of- 
fered to extend the period for 90 days before the effective date of 
the Executive order, before implementation. We think that is a 
good first step, but I need to share with you, Mr. Chairman and 
the committee, the position of the seven organizations that are ap- 
pearing before you today, and they have been set forth in a letter 
to you. I will just reiterate them. 

Our position still is as expressed in the letter, and that is that 
the Executive Order 13083 ought to be rescinded. Second, its prede- 
cessors, both of the Executive orders relating to federalism ought 
to be reinstated. That is Executive Order 12875 as well as Execu- 
tive Order 12612. 

Third, I think there ought to be consultation with elected State 
and local government officials, representatives of our organizations, 
and those conversations ought to be initiated immediately so that 
we can determine or assess whether there is any need to modify 
either of the two previous Executive orders. 

So let me make our first recommendation, and that is that we 
would urge this subcommittee and members of both the House and 
the Senate to join NCSL and its State and local government coun- 
terparts in a collective bipartisan call for revocation of Executive 
Order 13083, reinstatement of the previous two Executive orders, 
and a reinstitution of consultations with the elected officials and 
the local government officials on future Executive orders, as well 
as this Executive order, if they deal with issues of federalism or the 
issue of the intergovernmental partnership. 

Now, the process followed by this administration in developing 
what became Executive Order 12875, enhancing the intergovern- 
mental partnership, and 12876, regulatory reform, was exemplary. 

We talk about it among ourselves quite often. It is based on a 
similar process, earlier employed by the Reagan administration. 

There are plenty of good examples of how consultations should 
occur with elected State and local officials. While the ball has been 
dropped perhaps on this Executive Order, 13083, we think and our 
experience tells us it is atypical of the way that the NCSL and 
State legislatures have been dealt with by this administration. I 
could go through a long litany, I think, of consultations and elabo- 
rations that we have had with the administration, starting in the 
fall of 1992, during the transition, and culminating in 1993 with 
Executive Order 12875 and ultimately Executive Order 12612, 
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which was kept, although initially the effort was to rework the en- 
tire document. 

I would suggest to the Chair and the committee that out of these 
consultations conducted earlier with the Clinton administration 
came the framework for regulatory consultations on implementing 
welfare reform, children’s health, Medicaid, programmatic reform, 
safe drinking water and others over the past 24 months. Using this 
same model of collaboration, we think together we can assess 
whether there is any need to modify these Executive orders and 
other documents relating to federalism and intergovernmental rela- 
tions. I would invite the Chair and the subcommittee members’ at- 
tention to the remainder of my prepared comments, because the re- 
mainder set forth some broader areas of federalism that we have 
quite keen interest in from the standpoint of NCSL. 

Thank you. 

[The prepared statement of Mr. Blue follows:] 
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Mr. Chairman, memb«3 of the Subcommittee. 1 am Representative Dan Blue, a member of the North 
Carolina House of Representatives. 1 appear before you today on behalf of the National Conference 
of State Legislatures (NCSL). A mere four days ago. I was honored to be elected President of 
NCSL 

I want to thank you Mr. Chairman for offering NCSL an opportunity to participate in this hearing. 
The National Conference of State Legislatures represents the state legislatures of the 50 states and 
the nation's commonwealths and territories. Since its inception, NCSL has been outspoken about the 
need to maintain and strengthen our federal system of government. State legislators are dedicated 
to our constitutional system of federalism, strengthening intergovernmental relations, avoiding 
unfunded mandates and inappropriate grant conditions, encouraging program and administrative 
flexibility' and opposing unjustified preemption of state law. 

The cornerstone of NCSL's long-held basic policy on federalism (see attachment 1) states that: "to 
revitalize federalism, the three branches of the national government should carefully examine and 
refrain from enacting proposals that would limit the ability of state legislatures to exercise discretion 
over basic and traditional functions of state government. " It is from this foundation that I wish to 
address the major topic of this hearing — President Clinton's Executive Order 13083 and federalism 
generally. I intend to present several recommendations that we believe would enhance the federal 
regulatory and lawmaking processes and would stimulate greater consultation with state and local 
government ofRcials on matters of mutual concern. 

I - EXECUTIVE ORDER 13083 - THE PROCESS. E.O. 13083 was signed on May 14. 1998 
It was devdoped unilaterally, without consultation with elected state and local government 
associations or representatives of their associations. It provoked a uniform response from the Big 7. 
the umbrella body of organizations representing ^te and local government ofRcials. We have said 
many times over the past weeks that we are "mystiSed" and "perplexed" by our exclusion from the 
process leading up to the promulgation of E.O. 13083. We remain so. To their credit, administration 
representatives have offered to extend the effective date for implementation of E.O. 13083 for an 
additional 90 days. This is a good first step. Nonetheless, this offer, standing alone, does not satisfy 
the three major ingredients of a new policy on "Federalism and Intergoveromental Relations" passed 
by NCSL last week at its 24th annual meeting (see attachment 2). In no uncertain tenns, it is the 
position of NCSL and the position expressed in a letter from the Big 7 dated July 17, 1998, that: 

s 

(a) Executive Order 13083 must be revoked; 

(b) its two predecessors, E.O. 12875 (1993, President Clinton) and 12612 (1987, 
President Reagan) must be reinstated, and 

(c) consultations with elected state and local government officials and 
representatives of their organizations must be initiated to assess whether there 
is any need to modify E.O. I287S and 12612. 

RECOMMENDATION #1-1 uige this subcommittee and mcroben of botb the House 
and Senntc to join NCSL and its stale and local government counterparts in a 
collective, bipartiian caD for revocation orE.O. I30g3, reinstalenicntof E.O. 12875 and 
12612 and reinstitution of consultations with elected stale and local government 
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ofTIcials on executive orders dealing with federalism and the intergovernmental 
partnership. 

The process followed by the Clinton administration in developing what became Executive Orders 
12875 (Enhancing the Intergovernmental Partnership) and 12866 (Regulatory Reform) was 
exemplary. It was based on a similar process employed by the Reagan administration and its working 
group on federalism. There are plenty of good examples of how consultations should occur with 
elected state and local officials While the "ball has been dropped on Executive Order 13083," this 
is atypical of the way NCSL and state legislators have been dealt with by this administration. 

Bear in mind that the process used by the current administration in late 1992 through the fall of 1993 
ultimately produced: (a) Executive Order 12875, which expedited the waiver process and was the 
precursor to enactment of the Unfunded Mandates Reform Act (UMRA); (b) Executive Order 
12866, which modernized and enhanced the regulatory cost and benefit analysis guidelines for 
executive agencies; and (c) the retention of Executive Order 12612, despite the fact that the original 
effort focused exclusively on reworking that document To say the least, it was successful and met 
our expectations 

Furthermore, out of these consultations conducted in 1992 and 1993 with the Clinton administration 
came the frameworic for regulatory consultations on implementing welfare reform, children's health, 
Medicaid programmatic and administrative reforms, safe drinking water amendments and others over 
the past 24 months Using the same model of collaboration, we can, together, assess whether there 
is any need to modify and update executive orders and other documents related to federalism and 
Intergovernmental relations. 

n - EXECUTIVE ORDER 13083 - THE SUBSTANCE. Every one of us testifying before you 
today has closely studied the new executive order and its predecessors The new executive order 
incorporates major changes in the process by which federal policymakers interact with state and local 
elected officials and their associations. It also incorporates major changes in the conditions for 
preempting state law and authorizing federal action intruding on state authority. 

For example, the new executive order offers a list of nine reasons to federal regulators and 
poiic^akers to take action overriding state authority These range from state fears regarding 
business relocations and state incapacity to make regulatory resources available to compliance with 
mtemationa! obligations Deleted are what used to be separate sections on preemption and, unfunded 
mandates as well as specific references to the Tenth Amendment For another example, the new 
executive order concludes that states OFTEN are uniqudy situated to discern the sentiments of the 
people and to govern accordingly. By comparison, E O 12612 affirms that states UNIQUELY 
possess the constitutional authority, the resources and the competence to discern the sentiments of 
the people and to govern accordingly. 

The administration, in meetings with Big 7 executive directors and in responses to communications 
from members of Congress, indicates that the drafting of the new Executive Order was prompted by 
a combination of recent Supreme Court decisions, enactment of UMRA and a need to fortify and 
continue the expedited waiver process Not having been at the table and, therefore, without any other 
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framework for responding, it seems that the new executive order is much more than an update 
However, the best way to get at the rationale that went into the preparation of Executive Order 
1 3083 is through effective consultation with the administration 

Recommendation #2. Using Executive Orders 12612 and 12875 as the foundation, the 
administration, in collaboration with elected state and local government officials, 
should assess the need for changing either of these policies. Together, I trust that we 
could mutually determine whether a new executive order blending the two documents 
would be a step forward for federalism and intergovernmental relations. 

It is very important that we move expeditiously and collaboratively to address this matter 

III - FEDERALISM - IMMEDIATE OPPORTUNITIES IN 1998. Congress also has a role in 
improving intergovernmental relations. There are three pieces of legislation now pending before the 
Congress, two of which would enhance our intergovernmental partnership and a third which NCSL 
believes would be a step backward 

Recommendation ^3. The Congress should enact legislation that will provide a 
technical correction to the Unfunded Mandates Reform Act regarding scoring by the 
Congressional Budget Office of entitlements and mandatory programs. The Congress 
should also enact S. 981, legislation codifying Executive Order 12866. 

Regarding the former, language providing for the technical corrections to UMRA was inserted in 
H R. 3534, legislation which has passed the House of Representatives A similar provision is included 
in the Senate’s companion legislation, S 389 NCSL wholeheartedly endorses this technical 
correction. We remain very appreciative to this subcommittee and to many members of Congress 
who have provided the leadership in curbing unfunded mandates. 

1 realize that the issue of regulatory reform has drawn much attention during both the 104th and 
lOSih Congresses. As you enter the final weeks of the 105th Congress, it appears that the only 
legislation enjoying potential bipartisan support that could lead to enactment is S 981 This 
legislation would enhance the cost«benefit analysis process of pending and existing regulations and 
codify President Clinton's E O. 12866. As written, it contains judicial review provisions. It may not 
include more far reac'hing reforms that many of you have advocated, but it would be a significant step 
forward 

Recommendation #4. The Congress should avoid cutting or constraining various state- 
federal partnership programs. 

The FY1999 House budget resolution, H Con Res 284, suggests that significant cuts in Medicaid, 
children’s health and income security programs, namely T/^'JT and the Social Services Block Grant, 
be imposed. For a variety of reasons, all spelled out in attachment 3. reductions in these programs 
would undermine aggressive efforts, made possible by enactment of federal legislation, to reform 
welfare and ensure health coverage for children These reductions would fracture agreements made 
among federal, state and local offrcials Thev represent a step backward for federalism and 
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iniergovemmental relations. 

IV - FEDERALISM - DEVOLUTION. Mr. Chairman, over the past four years, notable progress 
has been made in many issue areas with the restoration of authority to states and the bolstering of 
federalism. The list is quite impressive Welfare Reform, the Unfunded Mandates Reform Act, the 
state Children's Health Insurance Program (CHIP) and long-sought Medicaid reforms of the 1997 
balanced budget agreement, the Safe Drinking Water Aa Amendments and, most recently, the TEA- 
21 legislation AJ! of these have met most of the many tests NCSL applies regarding flexibility, 
intergovernmental relations, sorting out of responsibilities, mandates and preemption. It has been our 
objective to sustain these successes during the rule-making processes. With a couple of notable 
exceptions, the UMRA has tempered the flood of unfunded federal mandates. States are now 
undertaking the implementation of the children's health program enacted last year And, we are now 
entering the third challenging year of welfare reform aibsequent to the federal legislation enacted in 
1996 

But, there are troubling and disillusioning events occurring that could erode the balance and 
restoration of authority exemplified above I speak to major effons to preempt states regarding 
health insurance regulation, product liability, medical malpractice, juvenile justice, land use planning, 
financial services and electric utility restructuring. Federal preemption of state law is a major 
problem, one that is getting worse not better, despite progress in other areas of intergovernmental 
relations The attached article (attachment 4) from NCSL's magazine . State Legislatures. 
summarizes what we conclude is the competing trends of devolution and counter-devolution 

In all the years I have been in the state legislature and active in NCSL, 1 continue to be impressed 
with the overwhelming bipartisan accord we enjoy regarding preservation of state authority. Virtually 
every issue on the counter-devolution list above has been addressed by most, if not all, state 
legislatures. It is not at all clear that federal intervention is required. And, while we recognize there 
may be some instances when national legislation and/or standards are essential even though they 
would compromise state authority, procedural safeguards must be put in place to ensure that such 
drastic steps are necessary In other words, preemption is something we take very seriously 

Recommendation #5. Congress should enact legislation authorizing a preemption point 

of order akin to the UMRA point of order. 

It is not our intention to ensnarl the federal legislative or regulatory processes Rather, we believe 
it would be beneficial to have a preemption point of order to enhance the understanding of the 
consequences of preempting state and local government authority and to fortify the stature of the 
Tenth Amendment Congress and federal agencies must be better informed about which state laws 
they are preempting and should much more explicit ^out the limits on the preemptive effect of 
federal action. Above ail else, the federal government must be held accountable to the public for 
actions that preempt state law. 

V- FEDERALISM - CONSULTATIONS. Much of the early part of my testimony touched on the 
consultation process with the executive branch regarding federalism executive orders. Let me suggest 
that ftiture consultations between the House Government Reform and Oversight Committee and the 
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Senate Governmental Affairs Committee with state and local officials and representatives of their 
associations on general issues regarding federalism could prove beneficial. It is my experience that 
we tend to come before you when there is a crisis, such as with E.O. 13083, or a singular piece of 
pending legislation, such as with UMRA Just as it is serving in the North Carolina House of 
Representatives, it is difficult getting a grasp of the big federalism picture in Congress when you are 
lidionng on a myriad of seemingly unrelated issues I believe it would be worthwhile for us to explore 
together a potential framework for further discussions. 

NCSL has used a similar "consultation” process through a State-Local Government Task Force I 
don't pretend that we have remedied all disputes between state officials and their local counterparts 
But, we have uncovered ways to sensitize ourselves to each other's concerns and to develop 
strategies for making public policy and delivering services from which all benefit 

Thank you for offering this opportunity to me to testify before you today I welcome your questions 
on the testimony I have provided today 
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Attachment 1 


mill 


National Conference of State Legislatures 


OFFICIAL POLICY 


Federalism 

Our Amencan federalism creatively unites slates with unique culniral. political, and social diversity into a strong 
nation The Tenth Amendment is the cornerstone of consutuuonal federalism and reserves broad powers to the states 
and to the people Federalism protects liberty, enhances accountability and fosters innovation with less risk to the 
nation. NCSL strongly urges federal lawmakers to mainiain a federalism that respects diversity without causing 
division and that fosters unity without enshnning urufomuty. 

Individual liberties can be protected by dividing power between levels of government "The Constitution does not 
protect the sovereignty of states for the benefit of the States or state governments as abstract poliucal entities, or 
even for the benefit of public officials governing the States. To the contrary, the Constitution divides authority 
between federal and state governments for the proiecrion of individuals." New York v United Stales, (1992) When 
one level becomes deficient or engages m excesses, the other level of government serves as a channel for renewed 
expressions of self-government. T^s careful balance enhances the express protections of civil liberties within the 
Constitution. 

Bv retauung power to govern, suies can more conftdenUy innovate in response to changing social needs As Justice 
Brandeis wrote 'Tt is one of the happy incidents of the federal system that a smgle courageous stale may. if its 
citizens choose, serve as a laboratory, and try novel social auid economic experiments without nsk to the resi of the 
country ." New State Ice Co. v. Liebmann. (1932). It is a suitable role for the federal government to encourage 
innovauon by states The federal officials should recognize that failure is a risk associated with experimentauon and 
permit states room to a«t and evaluate without judging prematurely the value of innovative programs. States are 
inherently capable of moving more quickly than the federal Congress to conreci errors observed in policy and can be 
more sensitive to public needs 

The Supreme Court has sent a strong message to Congress that its powers under the Commerce Clause have 
boundaries In United States v. Lopez, (1995). the Coun properly strengthened the hand of states in negotiating the 
balance of powers Congress should heed the wisdom of Lopez and not e.xercise its commerce powers without a 
compelling need to do so. Similarly, the Supreme Court shmild add to the ability of states to respond to pressing 
social and economic problems by interpreting the dormant Commerce Clause in a restrained marmer sensitive to the 
powers of states in the federal system. 

Responsiveness to constituencies within state boundanes is diminished as the power of the federal government 
grows disproportionately Disturbingly, federal constraints upon state action grow even as states are increasingly 
acknowledged as innovators in public policy. To revitalize federalism, the three branches of the national government 
should carefully examine and refrain from enacting proposals that would limit the ability of state legislatures to 
exercise discretion over basic and tradiuonal functions of state government 

NCSL dedicates itself to restonng balance to federalism through changes in the political process and through 
thoughtful consideration and broad national debate of proposals to amend the Constitution or to clarify federal law 
that are specifically intended to redress the erosion of slate powers under the Constitution. NCSL does not by this 
policy endorse any specific proposal for or against constitutional change or call for a constitutional convention 
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Attachment 2 



National Conference of State Legislatures 


OFFICIAL POLICY 


FEDERALISM AND INTERGOVERNMENTAL RELATIONS 

(Adopted July 2L 1998) 

Dunng the past decade, federal officials have been guided by three executive orders, E O. 1 26 1 2 
(1987), E O 12866 (1994) and E.O. 12875 (1993) on matters of federalism and intergovernmental 
relations Each of these was promulgated pursuant to consultation with elected state and local 
government officials and their associations. These executive orders have emphasized constitutional 
federalism and the need to preserve state authority, to avoid preemption, to avoid unfunded 
mandates, to promote administrative and programmatic flexibility, to expedite program waivers, to 
assess regulatory costs and benefits, and to ensure an effective consultation process These executive 
orders have deferred to state and local government sovereignty, authority and capacity to address 
public policy matters other than those explicitly described as the federal government's powers in the 
U S. Constitution These orders have played a significant role in defining how officials from all 
levels of government should interact when determinmg how to implement public policy 

President Clinton signed a new executive order on federalism, E.O 13083, on May 14. 1998 It 
changed two of its predecessors. E.O. 12875 and E.O. 12612 It was promulgated without any 
consultation with any elected state or local government official or their associations. E.O. 13083 
promotes a regime of directives and guidance on preemption, mandates, balance of power and 
division of responsibilities and consultation woefully and disturbingly weaker than its predecessors 

Therefore, the National Conference of State Legislatures believes that E.O. 13083 should be 
immediately withdrawn. 

The National Conference of State Legislatures further believes that the President and representatives 
of his administration should meet with elected state and local government officials and 
representatives of their associations to assess whether there is any need to amend or modify any part 
of E.O. 12612 and 12875. 

The National Conference of State Legislatures further believes that any executive order on federalism 
and intergovernmental relations should e^q^Iicitly acknowledge constitutional federalism as spelled 
out in the 10th and other amendments to Ae U S Constitution as well as the basic structure of the 
U S Constitution itself These executive orders should, at a minimum, explicitly acknowledge that 
( 1 ) federal action should not encroach upon authority reserved to the slates, (2) preemption of state 
law should occur only when there is clearly a legitimate national purpose and federal law explicitly 
calls for preemption. (3) unfunded federal mandates should be both discouraged and avoided, (4) 
maximum program and administrative flexibility for state and local governments is needed to create 
effective public policy solutions and (5) federal regulatory policies and executive orders affecting the 
intergovernmental partnership should not be promulgated without effective consultation with elected 
state and local government officials and their associatior^. 


444 North Capitol Street. N.W. • Suite 515 • Washington, D.C. 20001 • (202) 624-5400 
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Attachment 3 


National Conference of State Legislatures 


444 NORTH CAmOL STREET. N.w SUTTESIS WASHINCTON, DC 20001 
3DB424440D FAX.2QQ-7V-I0I4 


June 16, 1998 

The Honorable Pete Domenici, Chairman 
Senate Budget Committee 
United States Senate 
Washington, D.C. 20510 

Re: Conference on the Budget Resolution 


Dear Senator Domenici: 

Ten nKKiths ago, the National Conference of State Legislatures hailed the balanced budget 
agreerTKnt and budget reconciliation legislation p^sra by the U.S. Congress. The aereement 
balanced the federal budget while preserving the integrity of the intergovernmental fiscal system 
and strengthening the state-federal partnership. Proportionate spending reductions were 
achieved, with limited new cost shifts to states and without reliance on new unfunded mandates. 
As well, the agreement repaired existing cost shifts to states. 

As you head to conference committee on the House- and Senate-passed FY1 999 budget 
resolutions, NCSL strongly urges you to maintain Oie policy path you charted with your historic 
budget actions last year. To accomplish that, however, will require resisting several stated and 
imphed recommendations that could easily unravel last year's accomplishments. Among the 
issues with which state legislators are most concerned are the following: 

(1 ) Preserving the full intwity of the Temporary Anistance for Needy Families Block 
Grant (TANF). In 199^ state and federal policymakers agreed to forego the decades- 
old AFOC entitlement program in exchange fcK capped, guaranteed funding for TANF. 
This agreement also included a related commitment rejgarding the Social Services 
Block Grant. Both the Senate and Ht^ise Budget Resolutions would break that 
agreement Most egregious, H Con Res 2^ calls for an unacceptable $10 billion 
dollar cut to income security programs-mosi likely in the form of a massive TANF 
reduction. 

(2) Preserving the funding levels for the Medicaid program agreed to in the Balanced 
Budget Act of 1997. We oppose additional reductions in the Medicaid program. 
Through the enactment of the State Children's Health Insurance Program (CHIP), 
growth in Medicaid enrollment was both anticipated and deemed desirable by the 
Congress. States anticipate growth in Medicaid enrollment as a result of outreach effort 
states will implement as part of their children's health insurance programs. Reductions 
in the Medicaid program at this time would send a mixed message to states and the 
nation's children. 

(3) Pres e rving the state-federal administrative partnership regarding Medicaid and Food 
Stamps, me House and Senate budget resolutions and the President's budget arbitrarily 
reduce federal funds for state administration of Medicaid and food stamps. These 
recommendations add up to an unfunded mandate. NCSL is more than willing to meet 
with you to explore administrative modifications if you are convinced that too much is 
being spent for these functions. Until that occurs, however, we must insist that any 
administrative funding reductions be accompani^ by similar reductions in 
admini^ative responsibilities. 
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Finan, Richard • NCSL 
1 Budgal Reiatulian 

Kick 16, 1996 Pa|a 2 


Fufthennore, states are just now embarking on in^lemenline last year's state children's 
heaMi insurance plan and a number ot modifications to the htedicaid program enacted 
as part of last year's budget agreement It is completely inappropriate to suggest 
reducing Medicaid administrative funds when it is the federal government's 
expectations for states to successfully implement these modifications and the new 
children's health program. 

Additionally, recent enactment of S. 1 1 50, the agricultural research legislation, 
concluded with Congress manipulating states' food stamps administrative monies, an 
unfunded mandate mat NCSL vigoroudy opposed from the outset 

(4) Preserving the funding leveisior the Social Services Block Grant at the levels agreed 
to in fedwal welfare reform legisiation or $238 billion per anmim. The recently 
concluded conference on transportation legisiation CTEA-21) lakes over $2 billion out 
of the Social Seivices,Black Grant despite our agreement The transportation 
Mslation also reduces state flexibili^ regardii^ transfer of funds between TANF and 
S^C. This expMdirig menu of modifications is fanning a growing distrusi of federal 
intentions regarding welfare reform. 

The ISTEA reauthoritation conference agreement notwithstanding, the SSBC has 
provided stales wim flexibility to fulfill a wide array of social services purposes. Its 
achievements are well documented, in many regards, it is the purest block grant on 
the books. To tamper wim its authorized furiding lev^, part of the welfare agre e m e nt 
we all shook hands on, is to confirm the dearest suspicions of those who are not 
favorably inclined tourerd block grants. NCSL is an ardert advocate for block grants. 
We believe block grants can serve national purpcces by promotiiw efficiency and 
reducing adminisirative burdens. But, when actions are pniposeirfo reduce the feiferal 
commitment to them, it certainly ifampens our enthusiasm for seeking other program 
consolidations that vvould seem to have mertt. 

(5) Preserving the level of dome st ic dacretlonary speni^ incntporjsled Into last year's 
budget a g r e e me nt In 1 997, Congress agreed, on a bipaitisan basis, to a five-year 
speiiding plan that put you on the pam to balance. That agreement producer! savings 
from a wide varie^ of sources. It met NCSL's major test that savings be achieved on a 
proportionate basis. H Con Res 284, in particular, rfeviates dramatically from the 
balanced budget a g reement by seekiiw deep cuts in both cfomestic discretionary and 
state-federal manriatory programs. S Con Res 86, with which we have nnore mrxfest 
disagreements as rlescribed above, essentially arfheres to the bipartisan consensus 
leadned on future spendiin. We urge you to honor last year's agreemerd and follow 
the outline estaUisned in SCon Res 86 in conference. 

As always, we are willing to work with you as you seek to reconcile dHfereitces between S Con 
Res 86 and H Con Res 2 b 4. We again urge you to take a slir3ng stand for retaining the full 
integrity of the state-federal fiscal and program partnership exe^Hied in the points we raise. For 
additional information, please have your staff contact Michael Bud or Cerri Maifrid in NCSL's 
Washington, O.C. office. 


Sincerely, 



Richard Finan 
Senate Ptesidem, Ohio 
NCSL President 
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Attachment 4 


"The Dual 


Personality of 


Federalism" 


States may be the laboratories of democracy, but 
the federal government thinks that it knows best. 
It hardly ever does. 

By Carl Tubbestng 


T his has been a Dl jekyU and Mr. Hyde decade for state governments. 

The Dr. jekyU side of the 1990s has gotten more publicity. This is the 
side of the decade's personality defined by devolution, flexibility and 
more responsibility for sure legislatures. Dr. JekyU has presented the states 
%vith landmark devolution legislation: most prominently, welfare reform, 
a new safe drinking water aa, the children's health program and Medicaid 
reforms. 

The Mr. Hyde aspect has received less attention. Preemption of state 
authority and centralization of pobcymaking in the national government 
characterize this half of the decade's dual personality. It restricts state 
cations and promotes uniformity. The Mr. Hyde half has preempted state 
authority over telea>nm»mlcatlons policy, federalized criminal penalties 
and given the Merai government more responsibility for regulation of 
banks. 

Dr. JekyU is devolution. Mr. Hyde is counter devolution. Devolution 
trusts state officials and relies on them to be responsive and responsible. 
Counter devolution says state boundaries are archaic. Devolution sub- 
scribes to Justice Brandels' preniise that states are laboratories of democ- 
racy. Counter devotudon raises the question, 'Are sutes really necessary?" 

The devolution trend may have lost momentum. (Only new legislation 
oo work force training and sur^ transportabon pending this year would 
continue devolution.) On the other hand, there are at least a dozen pro- 
posals before Congress this year that have the potential for more preemp- 
ti<m and greater centralization in Washington of policymaking. 

Is there something about the last decade of the 20th century that is 
accelerating the trend toward preemption? Yes and no. There are five pn- 
mary explanations of why federal officials propose to preempt state activ- 
ity. Two of these are more or less unique to the 19905. Three, however, are 
permanent components of the preemption debate. 

ntE£MPTION KCAUK Of TECHNOLOCY 

There is no doubt that technological advances have altered the way the 
country conducts its business and the way people communicate. The 
Infomet, comiwter networks, cellular phones and all of their technologi- 
cal and telecommunications cousins have shrunk the world. They ignore 
state boundaries, present daunting challenges to sute regulatory schemes 
and tax structures, and tempt federal officials to supplant state regulation 

Cori ruMnin; u NCSL'f depuv aeaaht dinctv. 
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and taxation with national approaches. 

Turn on your computer. Get on the Internet. Access the 
Barnes and Noble home page. Type in your Visa number. 
Order a hundred dollars worth of books. Do you pay your 
state and locai sales tax? Probably not. Get in youi car and 
drive to the mall. Go into Barnes and Noble and buy the 
same books. Do you pay your state and local sales tax? 
Absolutely. 

Sign up with America Online. Pay the monthly fee. Do 
you pay a local government Internet access tax? Maybe, but 
probably not. Decide that you want to be the first in your 
neighborhood to use of\-line telephony. Do you pay the 
telecommunications tax? Now. that’s a really tricky one. 

'Elecoonic commerce poses a long-term threat to the cur- 
rent tax system. The threat is that consumers will increas- 
ingly use electronic media (or purchasing goods and ser- 
vices— circumventing conventional sales taxation.* writes 
Thomas Bonnett in Is the New Global Economy Leavin$ State- 
Local Tax Structures Behind? State legislators are only just 
beginning to grapple with the tremendously complex and 
politically charged questions of whether and how to tax 
transactions on the Internet. 

Federal officials are concerned about how state and local 
governments will tax the Internet. Some, like California 
Congressman Christopher Cox. Oregon Senator Ron 
Wyden and the Clinton administration, worry that any 
rush by state and local governments to tax It will stifle a- 
burgeoning new industry and dampen economic acthrlty. 
Senator Wyden argues that taxation of Internet activities 
would prevent 'small high-tech businesses from prosper- 
ing." 

Wyden and Cox ate pushing federal legislation that 
would prevent state and local governments from enacting 
new Internet taxes for six years. They argue that a lengthy 
moratorium is necessary to give the industry a chance to 
grow and to provide time for government and industry offi- 
cials to work out a systematic approach. North Dakota Sen- 


ator Byron Dorgan, a former state tax commissioner, 
srrongty opposes the Cox-Wyden bill. “Federal preemption 
is inappropriate.* he says. The federal government should 
keep to nose out of the states' business.* 

Technology, combined with a dramatically evolving 
economy, also explains federal attempts to preempt state 
regulation of dte banking and insurance industries. State 
legislatures initiated the revolution in financial services 
industries in the 1980s when they began allowing interstate 
banking. In 1994, Congress approved the Riegle-Neal bank 
reform bUI that largely substituted federal interstate branch 
banking rules for the cmes stales had developed. Legislation 
to modernize banking pending before this session of Con- 
gress would hiither node state control of finanaal services. 
The bill, whose chief sponsor is House Banking Chairman 
Jim Leach, would iimit states' regulatory authority over 
insurance and securities. 

lotva Congressman Leach argues that technology and the 
changing financial services marketplace make state regula- 
tion of the industry virtually obsolete. In a March 1997 
speech before the Institute of International Bankers, the 
Banking Committee chair argued: *The global financial ser- 
vices industry is evolving at a rapid pace, and legislation is 
needed in pan to reflect marketplace changes, in part to set 
the ground rules for the next generation of change.* 

The Office of the ControUer of the Currency, an executive 
hmehjseocf/has made dffiilar aiguffimts tiaa seiles oL 
' recent rulings that have eroded the ability of states to regu- 
late banking and insurance. 

Despite the changing financial marketplace, defenders of 
state banking and insurance laws argue that state regulation 
is necessary to ensure a firuncial system that makes the most 
sense (or each state. “Banking needs in Arkansas are just not 
the same as they ate in New York,* says Arkansas Represen- 
tative Myra jtwies. She iears that "continued nationalization 
of banking will prompt the exodus of investment capital 
from certain states, especially rural ones * 
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FREEINPnON AND POUTICS 

Congressional politics have changed over the past 
decade. There are more competitive congressional districts. 
And congressional campaigns are becoming more and more 
expensive. It is plausible to argue that both ot these devel- 
opments have e.xacerbated the congressional tendencs- to 
propose legislation that would preempt state authority. 

According to American Enterprise Institute scholar Nor- 
man Ornstein, congressional elections have become more 
competitive in the 1990s. More seats are changing parties 
from election to election. There are greater fluctuations in 
election margins. (An incumbent may win with 60 percent 
of the vote one year, then lose two years later.) And the 
number of safe seats has come down from the high mark of 
the 1988 election. 

More competition presumably means that 
congressional candidates are actively on the 
lookout for issues that will appeal to voters. 

They need popular ideas that set them apart 
from their opponents. What better place to 
look than state legislatures? 

For several years, legislatures have 
responded to consumer concerns about 
managed care. According to NCSL's Health 
Policy Tracking Service, 32 states have 
adopted legislation that gives patients in 
managed care direct access to OB/GVNs. 

Twenty-six legislatures have passed laws 
requiring that insurers cover emergency 
care. Recognizing the popularity of these 
and similar laws, Georgia Congressman 
Charles Norwood has introduced compre* 
hensive legislation to regulate a variety of 
managed care practices. If approved, Norwood's bill would 
preempt all state legislation in this area. 

The 1997 gubernatorial race in New Jersey drew national 
attention to consumers' concerns about the costs of auto- 
mobile insurance. Since the 19705, IS state legislatures have 
attempted to control insurange costs by adopting no-fault 
laws. Kentucky Senator Mitch McConnell, asserting that 
“the nation's auto insurance system desperately needs an 
overhaul," has introduced legislation in the 105th Congress 
that would preempt state laws and impose a national no- 
fault system. 

State legislatures have responded in various ways to con- 
sumer complaints about fees that banks charge for using 
automatic teller machines. A few have banned the fees alto- 
gether. A few others have required banks to inform cus- 
tomers that they will be assessed a fee for using the 
machine. Bills currently pending in Congress copy these 
two approaches. New Jersey Congresswoman Marge 
Roukema takes the warning message approach. New York 
Senator Alfonse D'Amato would ban the fees. Either would 
preclude state regulation and variations among states. 

The cost of running for Congress has continued to rise in 
the 1990s— substantially more than the rate of inflation. A 
cynic might link the increase in preemption proposals to an 


incumbent congressman’s nearly insatiable need to raise 
campaign funds. Some legislative and regulatory proposals, 
which almost coincidentally preempt state authority, are 
worth billions of dollars to companies. The companies nat- 
urally marshal their lobbying resources in support or oppo- 
sition to the bills and favor their congressional allies with 
political donations. 

In 1995, the New Hampshire legislature became the first 
in the nation to restructure electric utilities. Since then, 
nine other legislatures have approved similar legislation. In 
1996. Colorado Congressman Dan Schaefer introduced leg- 
islation that proposes to impose national deregulation and 
to preempt state efforts. Such a massive change in the elec- 
tric industry would be worth milliotu, if not billions, of dol- 
lars to companies affected by restnicturing. 
For example, the Edison Electric institute, a 
trade association for investor-owned electric 
utilities, opposes federal mandates that 
svouid require states to restructure. Enron, a 
power marketing company, supports such 
federal action. 

It is not surprising, therefore, that cam- 
paign contributions from companies in this 
fight have increased dramatically since 
Congressman Schaefer first introduced his 
bill. For example, Enron and its PAC in 
1993 reported soft money contributions to 
the various congressional campaign com- 
mittees and the two national parties of 
547,000. By 199$, this figure grew to 
$120,000. And in 1996, the year the dereg- 
ulation bill was filed. Enron's soft money 
contributions totaled $286, SIX)— a sixfold 
increase in three years. 

Contributions to individual congressmen also increased 
in this period. Congressman Schaefer chairs the Energy and 
Power subcommittee of the House Commerce Committee. 
Campaign contributions from energy companies to Con- 
gressman Schaefer, for example, went up following intro- 
duction of his bill. In 1993-94, Schaefer reported contribu- 
tions from energy companies and associations of $25,806. 
They increased by almost $10,000 lor 1996-97— once the 
bill was introduced. 

Comprehensive national legislation to reform telecommu- 
nications, which passed in early 1996, also attraaed substan- 
tial donations to congressional campaigns and the national 
political parties. A 1996 Common Cause study found that 

local and long distance telephone companies gave their 
biggest political donations ever during the last sw months of 
1995.' The bill, which South Dakota Senator Larry Pressler 
called 'the most lobbied bill in history." preempts state 
authority over the telecommunications industry and sets the 
conditions for entry of Bell companies into the long distance 
telephone market 

Certain congressional committees may be popular among 
members because of the issues with which they deal and their 
link to campaign contributions. Membership on the House 


A cynic might 
link the increase 
in preemption 
proposals to an 
incumbent 
congressman's 
nearly insatiable 
need to raise 
campaign funds. 


14 


ITtTI 


- 12 - 



121 


Banking Committw has grown by hv« since 

the beginning of the current biennium. Tbe THE TOP TEN PREEMPTION PROPOSALS FOR 1 998 
Bureau of National Affairs annbutes this to 

the committee's lurisdiction over financial ** proposals pending ChlM C«r* President Clinton wanu to 

modernization legislation— proposals that I in Congress and the administration make affordable child care available to 

would preempt state authority. "It is a this year that would preempt state more people. He has resisted calling for 

bonanza in terms of PAC funding,* says an authority. national standards that would govern 

urinamed source for the BNA story. "The Ekctik UtHfty Dcrc9uUtlofi Since child care providers. Children's advo- 

issue before Che Banking Committee pits the 1995, tO legislatures have chosen to cates want national standards, which 

banking lobby againsr the securities lobby, deregulate the electric utility industry, would preempt state control So far, they 

the insurance lobbv. It's a committee that Many others have considered restructur- have not garnered much support in 

naturallv attracts ma)Ot PAC funding. This is ing and have reiected it or decided to Congress. 

one of the richest PAC mines. " And appar- defer it. Proposed congressional legisla- Product Uobiilty For at least a decade, 

enriv a rich source of preemption. tion would impose a natirmal solution. Congress has considered bills that would 

Tobocco Settlement The agreement substitute federal rules of law for state 

PREEMPTION AND DIVERSITY reached between state attorneys general product liability laws. In 1 996, Congress, 

In the late 1970s, the National Confer- and the tobacco industry would preempt for the first time ever, was able to agree 

ence of State Legislatures and the State state law in several areas— product liability, on federal product liability legislation. 

Government Affairs Council cooperated on smoking in ptrfific places, sales to minors After lengthy debate in the White House, 

a protect on "purposeless diversity." Legis- and others. Preemptk^ in the agreement President Clinton vetoed the bill, 

lators and private sector representatives is viewttd as a corKessk^ state officials Congress was unable to override the 

attempted to identify policy areas in which would make In exchange for settlement veto. Several members of Congress, led 

uniformity among states was desirable. The funds— and to achieve a national goal of by West Virginia Senator )ay Rockefeller, 

proiect's premise was that some kinds of reducing smoking, especially among tried during 1997 to find a compromise 

diversin Impose costs on the private sector teenagers. Most of the bills introduced in acceptable to both the president and 

and, therefore, have a dampening effect on Congress as versions of the seWemenl Congress. 

the economy. Like many things, though, would also substantially preempt state Takings Many state legislatures have 

purposeless diversity is in the eye of the authority. wrestled with the complex and contro- 

proverbial beholder. Debate in the federal Jwvanlla |ufOe* Last spring, the House venial questions associated with property 

government over preemption often centers passed juvenile crime legislation, spon* rights and the taking clause of the Fifth 

on whether uniformity Is warranted in sored by Florida Congressman Bill Amendment to the Constitution. The 

order to reduce private sector costs. McCullom, that continues a trend toward U.S. House last year passed legislation 

For a decade or more, Congress has con- federalizing crime and criminal penalties, that would remove certain aspects of 

sidered legislation that would preempt sute For example, it would force stales to try property rights maners from the purview 

product liability laws. Proponents of pre- as adults juveniles accused of violent ofthestates.TheSenateisiakingupsim- 

emption in this area argue that a national crime. Similar legislation is pending this ijar legislation in 1998, sponsored by 

product liability law would reduce business year in the Senate. Georgia Senator Paul Coverdell and Lftah 

costs and, therefore, improve the comped- Ta* Rcfonn Ai\ of the major proposals Senator Orrin Hatch, 

tive position of American businesses (n tes- to revamp the federal tax code— whether FinoncUl Services Financial modemiza- 

timony before the Senate Commerce Com- a national sales tax, a flat tax or changes tion legislation, whose chief advocate is 

mitree in 1993, Alabama Representative to the income tax— have consequences Iowa Congressman jim Leach, would 

Michael Box assened that these arguments for state tax systems. The consequences remove firewalls between banks and 

are "specious ' and lauded the advantages of irKlude explicit or implicit preemption of other financial services, such as insurance 

a civil justice system that allows states to state tax laws and a significant impact on and securities. In the process, it would 

fine-mne their laws in response to changes state revenues. preempt all state laws that currently gov- 

within each state. Representative Box sura- internet Taxetlon Bills offered by ern the relationship between banks, 

marized by saying that "unifonnity has no California Congressman Christopher Cox insurance companies and the secunties 

greater intrinsic value than the value of self- and Oregon Senator Ron Wyden would industry. 

government by states ’ place a moratorium on stale and local Managed Care Georgia Congressman 

In 1996, Congress approved product lia- taxation of activities conducted over the Charles Norwood is the principal sponsor 

bility legislation. President Clinton vetoed Internet. Early versions of the legislation of legislation that would regulate a wide 

It, however. During 1997, West Virginia might have rolled back many existing range of managed care practices— for 

Senatoi jay Rockefeller shuttled between and traditional taxes including those on example, the length of maternity slays, 

trie White House and Capitol Hill in an sales and property Uier rewntes would access to emergency senrices and access 

attempt to find a compromise. New prod- preclude only impovt on of new taxes on to specialists. It approved, the bill would 

ucl liabilits legislation could surface again Internet activiiies preempt state activity in this area. j 

during the 1998 session. I ! I 
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THE FIVE HALLMARKS OF DEVOLUTION IN THE 1990s 


T he election of Bill Clinton, i former 
governor, to the White House in 
1992 and the Republican takeover of 
Congress in 1994 created an atmos- 
phere congenial to turning responsi- 
bilities over to state legislators and 
governors. The phenomenon known 
as devolution funds programs through 
block grants, rather than categorical 
funding. It gives state officials greater 
flexibility for designing programs. It 
loosens some of the strings that the 
federal government traditionally has 
attached to grant money. And it sub- 
stitutes options for cumbersome, 
“father knows best" federal waiver 
processes. 

Unfunded Mendetc Reform Act 

Ohio Senate President Richard Finan has 
called unfunded mandates "the most 
powerful symbol of the imbalance in the 
federal system." Unfunded mandates, 
he said in a 1997 speech, "represented 
the exact opposite of how our federal 
system is supposed to work. Decisions 
were being made at the nabonal level 
and paid for one or two levels below 
that' 

Passed m early 1995, the Unfunded 
Mandate Reform Act marked the 
beginning of the devolution era. The 
act has three key elements. It set up a 
unit in the Congressional Budget Office 
to develop cost estimate on mandates. 
It has a strong p«int-of -order proce- 
dure, which gives any member of Con- 
gress the fight to question an 
unfunded mandate on the floor. And it 
requires all federal agencies to prepare 
an analysis of any new regulation that 
will cost more than $100 million. 


Welfare Reform The sweeping 1 996 
welfare reform law is the centerpiece of 
devolution. It substitutes a Uock grant, 
called Temporary Assistance for Needy 
Families, for the old entitlement pro- 
gram, Aid to Families with Dependent 
Children. State officials accepted lower 
and constrained fursding lev^s for flexi- 
bility in designing and running pro- 
grams. The law stresses moving welfare 
recipients into jobs. It eiimtnates the 
onerous federal waiver process that state 
officials formerfy had to foHow to experi- 
ment with their own approaches, ft is 
not totally lacking in mandates and 
penalties. (State legislators have espe- 
cially railed against its very prescriptive 
child support enforcement section.) Yet 
its key elements form the mantra of 
devolution- more flexibility, more 
responsibility and more choices. 

Safe OrinRIng Water Act The old 
Safe Drinking Water Act epitomized the 
"command and control' approach to 
federal-state relations common in the 
1 980s. The old law was an effective ral- 
lying point for the campaign against 
unfunded mandates. Why, cried legisla- 
loR, mayors and governed, must a city 
in Nebraska test to water for a pesticide 
that is used only on pineapples in 
Hawaii ? State legislates, govemon and 
local officials were instrvmenul In pas- 
sage of the new Safe Drinking Water 
Act, which removed many of those 
unfunded mandates. Approved in 
1 996— at almost the same time as the 
welfare reform law— the new drinking 
water law also establi^es a state revolv- 
ing loan fund for construction of drink- 
ing water capital projects. 


Mcdlcaid Reforms The budget bill 
approved last August codified an 
agreement between congressional 
leaders and the president to balance 
the budget by 2002. (Current predic- 
tions are that the budget rnay be bal- 
anced by FY 1999.) The act is a com- 
prehensive combination of tax cuts, j 
spending increases, spending cuts and | 
program changes. Among the program 
changes are two that continue devolu- 
tion. The first is a set of alterations to 
Medicaid that give state officials 
greater flexibility in running this expen- 
sive program. State legislators can now 
decide to use managed care in their 
Medicaid programs without applying , 
to the federal Health Care Finance { 
Administration for a waiver— waivers 
that formerly might be approved, 
might be denied, but without fail took 
many months, and sometimes years, to , 
process. Legislators also now have 
more flexibility in determining cost 
reimbursement. The new budget act 
repeals the Boren Amendment, which 
Medicaid providers had used in court 
to compel states to reimburse them at 
higher rates. 

ChlMiwn'i Health Insurance The 

budget balancing act also initiated the 
most significant change m national 
health policy m a decade or more. The 
children's health insurance program 
allocates S24 billion over five yearr to 
states to provide coverage to children 
who are currently uninsured. State legis- 
latures have considerable flexibility 
under the new law for choosing among 
coverage options and setting benefit 
levels. 


PREEMPTION AS A CATCH-22. 

Some advexares of specific preemption proposals argue that 
states have not done enough in the area. Proponents of others 
point out that most states have already acted, so why should- 
n't the federal government step in and finish the job? State 
legislatures are damned if they do. damned if they don't. 

In the damned-if-they-do category are some of the federal 
proposals to regulate managed care. If 41 states already ban 
the use of so-called gag clauses in communications between 
managed care doctors and patients, then, proponents ask. 


what's the harm in having a national Iji' ‘ Hut ;i.deral intru- 
sion precludes additional experimeniatK'n jnJ ihe ad|ust- 
ments that legislatures make as they njin vvpmence with 
new laws. 

In the damned-if-they-don’i categnrv tho vear is child 
care. President Clinton has made new i.hild i. jie legislation 
one of his top four or five initiatives tor 14 Mh I he adminis- 
tration so far has resisted pleas from si'm.' .hiljren's advo- 
cates to fight for national standards [he jd\iii.ates argue 
that these standards are necessary beuus-. they believe 
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manv current state laws and regulations are inadequate to 
protect the safety of children. 

PREEMPTION AND NATIONAL IMPERATIVES 

Occasionally, achieving a national goal overrides concern 
for state autho-ty. In these instances, pieemptlon is nearly a 
coincidental effea of the desire to accomplish a compelling 
national obiective. The Voting Rights Act of 1965, for exam- 
ple. substituted federal law for state laws in order to end dis- 
crimination. Federal air qualirv law supplants state laws and 
regulations because air does not recognize state boundaries, 
and stales, acting on their own, cannot reduce pollution. 

The national tobacco settlement and proposals to 
reform the fedeial tax system are good current examples 
The tobacco agreement, reached among 41 state attorneys 
general and the tobacco industry, is intended to accom- 
plish several obiectives. It would reduce smoking, espe- 
cullv among children and adolescents. It would reimburse 
states for past and future medical costs for patients with 
smoking-related illnesses. And it would limit the tobacco 
companies' liabiliry from at least some financial and legal 
claims. At the core of the agreement is a trade. The com- 
panies agreed to pay S368.5 billion over 25 years, S 193.5 
billion of which would go directly to the states. States, in 
turn, would accept federal preemption of state tort law. 
The attorneys general also agreed, in part to satisfy anti- 
smoking activists, to preemption in several other areas, 
Including laws regarding smoking in public places, a min- 
imum smoking age, vending machine sales and other 
retail practices. The settlement must be codified with fed- 
eral legislation. 

Several members of Congress, including Massachusetts 
Senator Ted Kennedy, Utah Senator Orrin Hatch, North 
Dakota Senator Kent Conrad and Arizona Senator john 
McCain, have inuoduced bills offering their venions of the 
settlement. Lach would preempt state authority. 

Proposals to reform the federal tax system have received 
more attention In rhe past several months, especially now 
that it appears the federal, budget will be in balance within 
the yea/. Some would change elements of the current 
income tax structure. Others would saap the income tax m 
favor of entirely different taxes. Texas Congressman Bill 
Archer, House Ways and Means chair, and Louisiana Con- 
gressman Billy Tauzin have different national sales tax pro- 
posals. House Maionty Leader Dick Armey advocates a flat 
tax. The goals of these reformen include simplifying taxes, 
mitigating inequities and eliminating an unpopular tax. Any 
of the proposals, however, have consequences for stale rev- 
enues and Slate tax codes, including preemption. 

THERE ARE SOLUTIONS 

State legislators and governors are working to find ways 
to draw attention to the problems fiosed by preemption and 
*0 minimize the number of federal bills and regulations that 
.upplant state auihoniy. Meeting in November 1997, repre- 
sentatives of NCSL, the National Governors' Association, 
the American Legislative Exchange Council and the Coun- 



cil of State Governments agreed to a set of "federalism statu- 
tory principles and proposals," The proposals are patterned 
in part after elements of the Unfunded Mandate Reform 
and are designed to place procedural obstacles in the way ol 
attempts at preemption. The groups arc now working to 
generate supfwrt in Congress and the administration for 
such a measure- 

current controversies over preemption and centralization 
reach back to the drafting of the Constitution, to the early 
davs of the United States, and the debates between Alexan- 
der Hamilton and James Madison— differences that led to 
the formation of the first political parties in this country 
Thev no doubt will continue into the next millennium. ® 
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Mr. McIntosh. Thank you, Mr. Blue. Certainly we will look at 
that and put that into the record. 

Our next witness is Philadelphia Councilman Brian O’Neill, who 
is president of the National League of Cities. 

Mr. O’Neill. Good morning, Mr. Chairman. I am a council mem- 
ber from Philadelphia, but I am here today as president of the Na- 
tional League of Cities, representing over 17,000 municipalities, 
over 90 percent of which are less than 10,000 in population, and 
also their elected officials. I am here this morning also as the only 
authorized person to testify before this committee on behalf of the 
National League of Cities to discuss the relationship between the 
Federal Government and State and local governments. 

I want to begin by thanking you and the committee, first of all, 
for holding this hearing. We believe we are in the midst of fun- 
damental changes affecting the relationship of the Federal Govern- 
ment to State and local governments, and we are grateful to you 
for your recognition of the importance of this issue, not just to us, 
but to all Americans. 

We especially thank you for opening up the dialog, both on the 
legislative level at the Congress and with the administration on 
these very important issues. We believe the new Executive order 
calls into question fundamental principles of federalism. We are 
concerned all references to the 10th amendment, identification of 
new costs or burdens, and reduction of mandates are revoked. 

Part of the greatness of federalism has been the flexibility of our 
^eat system to allow any city, county or State to develop new 
ideas and also approaches that confront us as local governments. 
The laboratory of democracy is really what we are and the will of 
the people at each level of government in America. Through that 
model, we have well served our citizens. 

The tradition and spirit of federalism ought to, especially on this 
of all issues, lead us to work together, to shape and reshape the 
future of our country and our traditional relationships. We stand 
ready and look forward to an opportunity to do just that together. 

Unlike previous federalism Executive orders, the new order 
signed by President Clinton while he was in Manchester, England, 
would revoke both former President Reagan’s Executive order on 
federalism, as well as an earlier order by President Clinton in 
1993. Similarly, unlike the two previous orders which were put to- 
gether only after extensive consultation with the seven groups rep- 
resented here, there was no consultation at all, nor is there any ex- 
planation for the unprecedented efforts to eliminate Presidential di- 
rectives with regard to unfunded mandates and preemption. 

The President’s own previous Executive order called for more 
cost analysis and risk assessments for all government reflations, 
recognizing that Federal actions can and do impose significant 
costs and liabilities on State and local government. The require- 
ment for those cost analyses and risk assessments would now ap- 
parently be polished. 

While an Executive order is different than a Federal law and car- 
ries no endorsement from the Congress, it provides directions from 
the President of the United States to all cabinet agencies and de- 
partments. In this instance, once the new order were to go into ef- 
fect, it would provide new guidelines for all Federal officials to con- 
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sider in determining when a rule, regulation or law had Federal 
implications. That is, the order will create direction for Federal bu- 
reaucrats about how to address issues of municipal sovereignty and 
when and under what circumstances it will be OK to preempt tra- 
ditional municipality authority and responsibilities. 

Each of the three Executive orders are about setting guidelines 
for when and how it is appropriate for the Federal Government to 
intrude upon or interfere with State or local authority. 

The new proposal emphasizes the justification for Federal action 
on matters of national or multi-state scope. It would eliminate pre- 
vious references to the 10th amendment, the key amendment re- 
serving to States the rights not expressly delegated by the Con- 
stitution to the Federal Government. 

The contrast between the revoked orders and the new orders is 
most significant with regard to the fundamental principles of fed- 
eralism. Where the order originally issued by former President 
Reagan focused on the preservation of State and local authority, 
the new proposal focuses on the supremacy of the Federal Govern- 
ment. Perhaps the most telling difference between the new version 
and the earlier two is the insistence upon an expanded list of situa- 
tions where Federal action is justified. 

We would hope that as an outcome of this set of hearings, the 
committee would consider the following recommendations: No. 1, a 
moratorium on new Federal preemptions by the House and Senate; 
two, codification of the original two Executive orders on federalism 
with judicial review. That would make it bipartisan and hopefully 
get a consensus within the Congress; three, the adoption of legisla- 
tion to require a fiscal impact analysis on all Federal legislation 
and Federal regulations, including regulations from independent 
agencies, such 'as the Securities and Exchange Commission, the 
Federal Energy Regulatory Commission, and the Internal Revenue 
Service, on State and local governments. 

Next the introduction of a Federal Preemption Relief Act to act 
as a followup to the Unfunded Mandates Reform Act of 1995. And, 
last, the issuance of a joint report on generation fiscal concerns and 
disparities zuid their implications for the Federal system. 

We are grateful for the opportimity to be here with you today to 
share our views that stem from discussions and commitments made 
more than 200 years ago in my own city. Perhaps we ought to re- 
convene. We certainly believe a concerted bipartisan effort is criti- 
cal if we are going to be credible in our efforts to make the govern- 
ment of the next century effective, efficient, and responsive to our 
joint constituents. 

Thank you. I will be pleased to answer any questions. 

[The prepared statement of Mr. O’Neill follows:] 
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Good morning, Mr. Chairman, my name is Brian O’Neill. I am a councilmember from 
Philadelphia— one of the oldest cities in the nation and one of the cradles of our federal system I 
serve as the President of the National League of Cities, the largest and oldest organization 
representing municipalities and their elected officials. I am here this morning, with my 
colleagues, to discuss the relationship between the federal government and state and local 
governments. 

We want to begin by thanking you and the commiuee for holding this hearing. We believe we 
are in the midst of fundamental changes affecting the relationship of the federal government to 
state and local governments. We are grateful to you for your recognition of the importance of 
this issue — not just to us, but to all Americans. The changes - both those ongoing and pending in 
the Executive branch, on the Hill, and by regulatory agencies - could have long term impacts on 
state and local governments. We believe those changes ought not to be premised on a 
fundamental change in policy direction. We appreci^e your interest, and we hope to provide a 
scries of recommendations for changes to rebuild our federal system. 

Mr. Chairman, there are some 36,000 thousand cities and towns in the United States. Most have 
small populations, few professional staff, and small budgets. 91 percent have populations of less 
than 10,000. This is a time of great change for all of them. The fiscal trends are significant with 
consequences for the future. For the most part, tl^ current changes involve the assumption of 
significantly greater responsibilities • offloaded from the federal government - and significant 
federal preemption threats to historic and traditional local fiscal, land use and zoning authority. 

We are in the middle of enormous and rapid changes in the federal-state-local relationships with 
long-term consequences for the nation’s cities. The changes, if anything, are re-emphasized by 
the President’s Executive Order on Federalism and concurrent proposal to revoke two earlier 
Executive Orders that we were involved in pulling together. They are highlighted by legislation 
in the Senate Finance Committee this morning to interfere with the rights of states and local 
governments to regulate and tax sales and services provided over the Internet as comparable sales 
and services are taxed — but the limitations would not apply to the federal government. They are 
emphasized by the House action last week to preempt state and local authority to challenge 
securities fraud in state courts and the action in the Commerce Committee around the comer to 
preempt local authority with regard to the siting of towers and antennas on federal property. In 
no instance have we been invited to the table even though the most significant impacts will be 
felt at home. 

For that reason, this morning we join the nation’s governors and leaders of other national 
organizations representing state and local elected leaders in requesting the rescinding of the new 
Executive Order on Federalism. We urge this action to provide adequate time for meaningful 
consultations with our levels of government with regard to proposed changes that were made 
with no prior consultation, notice, or warning. We believe the changes and the manner in which 
they were made r^se serious questions with regard to the Administration’s perceptions of the 
balances of power between the three levels of government. Before revoking the two previous 
Executive Orders, we urge consultation with leaders of the organizations of state and local 
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elected officials. We make this request because we believe the new changes give an entirely 
different and inappropriate thrust to federalism as guidance to executive branch o^icials. 

We believe this hearing this morning marks an important opportunity to broaden this dialogue — 
so that it includes the Congress as well as the administration. For» while the Congress does not 
have the authority to issue Executive Orders, it does have the authority to recommend and pass 
laws that have the effect of preempting historic and traditional rights and authority of the nation’s 
state and local governments. Therefore, we would hope that today could be the start of a genuine 
commitment to mutual respect between our three levels of government. 

Last March we overwhelmingly adopted halting the new trend of major federal preemption of 
historic and traditional state and local rotes and responsibilities as our highest priority. The 
proposed executive order revokes all references to this key issue. In contrast, the new order 
proposes a renewed preeminence of the federal government with an emphasis on mandating 
uniformity. It focuses on nine reasons for this reversal of more than two decades of federal 
policy and deference to state and local authority. This morning ought to be a good opportunity to 
begin — all of us — to commence a serious effort to restoring authority to the levels of government 
closest to the people. 

It has become increasingly clear that despite White House and Congressional claims of an intent 
to turn back greater power and authority to the level of government closest to the people, those 
words bear less and less relationship to actions. The preemption or taking away of historic and 
essential authority of local governments over activities such as franchising, zoning, taxing, and 
regulating — fundamental responsibilities of state and local governments for the protection of 
public health, safety and property is less important to larger corporate and federal interests than 
uniformity and the elimination of state and local rules, laws, fees, and taxes. 

Pending proposed federal preemptions, if adopted as a regulation or enacted as a new federal law, 
will have far-reaching consequences and impose greater liabilities on cities and towns. They 
would curtail the rights of citizens in cities and towns to make the key decisions about the future 
of their own communities. 

No issue in 199S is likely to more affect the bottom line for local budgets and services, and for 
the rights of chizens in cities and towns across the nation than federal efforts to preempt historic 
and traditional municipal authority. This is an issue city leaders will conhont in the federal 
courts, the Congress, the Administration, and at independent federal regulatory agencies. 
Preemption of local authority is not just a measure that Congress and the Administration seem 
interested in pursuing. Federal agencies, such as the Federal Communications Commission 
(FCC), are also, at the request of industry, proposing rulcs-often under intense pressure from 
Congress and industry — which seek to limit local authority over the siting of cellular and 
broadcast towers. 
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The key aspects of the current status of federalism are: 

• the trends away from federal grants to local governments and shifting to direct payments to 
individuals - either through entitlement benefits or tax expenditures. The federal government 
is making the decisions about what is in the best interest of the citizens of a community. 

• there is an ongoing significant decline in fed^al capital investment at the local level. The 
disinvestment as a percent of the federal budget is aggravated by Congressional legislative 
threats to the ability of states and local governments to finance public capital investment 
through tax-exempt municipal bonds. 

• the portion of the federal budget going to entitlement spending is consuming ever greater 
proportions, leaving less and less of the budget to invest in the nation's future. As the U.S. 
competes in the fields of technology and information in the global economy, disinvestment in 
the next generation will be reflected in local economies. 

• the proportion of the federal budget going towards the elderly is leaving less and less to 
invest in the next generation. With juvenile crime in cities at high levels, and the nation’s 
local economies facing major demographic shifts, disinvestment in kids could have severe 
consequences for the nation's cities’ economies. 

• while local governments have traditionally been responsible for bricks and mortar, as well as 
public safety; federal actions to reduce federal responsibility and liability for welfare 
recipients, immigrants, and public housing tenants leave an ever-increasing liability on local 
governments. Increasingly, the burden transfer will aggravate disparities between local 
governments. 

• while the trend in imposing direct federal, unfunded mandates is clearly on the decline, there 
has been an unprecedented increase in federal efforts to preempt state and local tax and 
revenue authority, threatening to undercut state and local revenue systems as we know them. 
Pending efforts in the Congress on takings, preempting state and local authority to levy or 
collect existing taxes and revenues on goods and services provided over the Internet, 
preempting local authority with regard to the sighting of group homes, and proposals on 
telecommunications, federal tax reform, railroad safety, and electric utility deregulation all 
would have harsh consequences on municipal authority and revenues. 

Federalism 

What brings us here this morning is a Presidential order to alter fundamentally the relationship of 

the federal government and state and local governments. The Executive Order on Federalism, 

#13083, issued by President Clinton, would rewrite the distribution and balance of power away 

from the direction established under the last three Presidencies. It would set the federal 
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government and its many agencies that affect citi^ and towns on a very different policy course- 
revoking earlier commitments to oppose unfunded federal mandates and federal preemption, and 
replacing them with expanded guidelines and Justifications for preempting historic and 
traditional municipal authority. 

We believe the new Executive Order calls into question fundamental principles of federalism. 
We are concerned that all references to the Tenth Amendment, identification of new costs or 
burdens, and reduction of mandates are revoked. Part of the greatness of federalism has been the 
flexibility of our great system to allow any city, county, or state to develop new ideas and 
approaches to confront problems affecting Americans — the laboratory of democracy and the will 
of the people at each level of government in America. Through that model we have well served 
all our citizens. The tradition and spirit of federalism ought to— especially on this of all 
issues — lead us to work together to shape and reshape the future of our country and our 
traditional relationships. We stand ready and look forward to an opportunity to do just that— 
together. 

Unlike previous federalism Executive Orders, the new order, signed by President Clinton while 
he was in Manchester, England, would revoke both former President Reagan’s Executive Order 
on Federalism, as well as an earlier Order by President Clinton in 1993. Similarly, unlike the 
two previous orders which were put together only after extensive consultation with state and 
local leaders, there was no consultation at all on the pending order. Nor is there any explanation 
for the unprecedented efforts to eliminate Presidential directives with regard to unfunded 
mandates and preemption. The President’s own previous Executive Order called for more cost 
analysis and risk assessments for all government regulations, recognizing that federal actions can 
and do impose significant costs and liabilities on states and local governments. Those cost 
analyses and risk assessments would now, apparently, be abolished. 

While an Executive Order is different than a federal law and carries no endorsement from the 
Congress, it provides direction from the President of the United States to all Cabinet agencies 
and departments. In this instance, once the new order were to go into effect, it would provide 
new guidelines for all federal officials to consider in determining when a rule, regulation, or law 
had ’’federalism implications.” That is, the order will create direction for federal bureaucrats 
about how to address issues of municipal sovereignty, and when and under what circumstances it 
will be okay to preempt traditional municipal authority and responsibilities. Each of the three 
Executive Orders are about setting guidelines for when and how it is appropriate for the federal 
government to intrude upon or interfere with state or local authority. 

The new proposal emphasizes the Justiflcatioo for federal action on matters of national or muiti> 
state scope. It would eliminate previous references to the 10* Amendment — the key amendment 
reserving to states the rights not expressly delegated by the Constitution to the federal 
government. The contrast between the revoked ordere and the new order is most significant with 
regard to the fundamental principles of federalism. Where the order originally issued by former 
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President Reagan focused on the preservation of state and local authority, the new proposal 
focuses on the supremacy of the federal government. Perhaps the most telling di^erence 
between the new version and the earlier two is the insistence upon an expanded list of situations 
where federal action is justified, including the: 

• need for uniform national standards; 

• reluctance of state and local governments to impose necessary regulations themselves 
for fear of business relocation; 

• increased costs to governments because of decentralization; 

• compliance with international treaties and other agreements; and 

• excessive costs of specialized expertise which would put the costs of regulation 
beyond the capacity of state and local governments. 

Recommendations 

We would hope that as an outcome of this set of hearings, the committee would consider the 
following recommendations: 

• a moratorium on new federal preemptions by the House and Senate. 

• the adoption of legislation to require a fiscal impact analysis on all federal legislation and 
federal regulations, including regulations from independent agencies such as the Securities 
and Exchange Commission, the Federal Energy Regulatory Commission, and the Internal 
Revenue Service, on states and local governments. 

• the introduction of a federal Preemption Relief Act, to act as a follow-up to the Unfunded 
mandates reform Act of 1995. 

• the issuance of a joint report on generation fiscal concerns and disparities and their 
implications for the federal system. 

Background 

As cities have realized an ever smaller share of their budgets from federal grants-in-aid, the 
importance of the health of local economies has increased. Today, cities realize the greatest 
portion of (heir revenues to balance their budgets from local taxes and fees. It is, in large part, 
for that reason that balancing the federal budget and controlling federal entitlement spending 
have been our highest federal priorities for the last five years. We have worked especially closely 
with the National Conference of State Legislatures on both fronts. Spending less to pay interest 
on the national debt and more to prepare for tomorrow has been a guiding policy of the 
organization. 
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In some ways, the decision in the budget seems part and parcel of the growing tendency in 
Washington, D.C. to take away the authority of state and local leaders to make decisions that 
reflect the will and interest of the citizens they represent - that somehow federal officials know 
far better what is in the best interests of citizens in a community than their own local leaders. 

Last July, the NLC Board of Directors adopted a motion to cany out a study of federal spending 
trends, the changing economy and demographics, and emerging economic disparities. The action 
came after a major discussion by the Board with regard to the impact of federal fiscal policies 
and their impact on disparities in the neon's cities. The Board also provided input to a joint 
initiative with the National Governors' Association and the National Conference of State 
Legislatures to examine emerging trends affecting state and local revenues. 

The nation is witnessing totally new emerging technologies transforming the country and its 
cities - perhaps in ways totally different than in previous cycles. These changes have 
implications for state and local revenues as they radically redefme old concepts of nexus, and as 
the economy moves to the future against a backdrop of state and local tax systems adopted for 
another era. Because today's new technologies are not as capital-intensive, or labor-intensive, or 
heavily industrial as the ones which used to drive the American economy, NLC adopted a 
proposal to create a joint endeavor with the National Governors’ Association (NGA) and the 
National Conference of State Legislatures (NCSL) to produce a report intended to provide 
information to elected state and local leaders about the changing nature of the national economy, 
with an analysis of the potential impacts on state and local revenues and the flexibility of current 
structural capacities to respond to these changes. We are following up this year with a new 
report looking at the impact of the global economy, deregulation, and information technology on 
the structure of state and local governments. 

Economic, technological, telecommunication, demographic, and legislative changes are altering 
the federal system, perhaps beyond recognition. Our purpose last year was to examine the equity 
and responsiveness to changes in the economy of State and local revenue systems in today’s 
global economy. What are the factors eroding state and local authority; federal pressure, 
changing demographics, globalization of the economy? Designed during the smokestack age, are 
state and local tax systems obsolete, inequitable, and unresponsive to changes in the economy? 
Have changes in the American economy, the population, and federal policies undercut the ability 
of states and local gpvemments to assume greater demands and ensure equity in their revenue 
systems? 

The most significant fiscal trend over the past twenty years has been the declining share of federal 
support to Slate and local governments, which has placed a much greater burden on current state 
and local taxes. Federal grants-in-aid to sUte and local governments averaged 21.5 percent of their 
total spending over the 1990-95 period. This is well below the 26.5 percent peak that occurred in 
1978. Consequently, state and local governments have had to rely much more on their own tax 
revenue sources to generate sufficient revenue to provide services required by the public. Further, 
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the recent trend of Congress pushing more responsibilities to state and local governments will place 
additional burdens on the current state-local tax structure. 

Deregulation of the telecommunications and electric industries. Allowing 
competitive entry in these regulated industries will force state and local governments to experience 
substantia] tax shifting. Substantial hardship is expected for taxing jurisdictions that rely heavily 
upon existing electric generating facilities to pay local property taxes. 

■ Federal tax reform. Congressional proposals for a flat tax and a national retail 
sales tax would force states to undertake major revisions of their sales and personal income tax 
systems. Both proposals would eliminate state and municipal authority to issue tax-exempt 
municipal bonds — affecting more than $1 trillion in outstanding bonds used to finance virtually 
every school, jail, road, airport, and bridge in the nation. It would be difficult to overstate the 
havoc caused to the state-local tax structure if federal tax law eliminated deductions for mortgage 
interest, state personal income taxes, and local property taxes. 

We are grateful for the opportunity to be here with you today to share our views that stem from 
discussions and commitments made more than 200 ^ars ago in my city. Perhaps we ought to 
reconvene. We certainly believe a concerted, bipartisan effort is critical if we are to be credible in 
our efforts to make the government of the next century effective, efficient, and responsive to our 
Joint constituents. 

Thank you. I would be pleased to respond to any questions. 
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State & Local Preemption 
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Mr, McIntosh. Thamk you, Mr. O’Neill. We will come back to 
you on questions, because there are a couple of things I do want 
to explore in that list. 

Our final witness on today’s panel is the commissioner from 
Wake County, Betty Lou Ward. Thank you for coming here today. 
I appreciate your being here to represent county government. 

Ms. Ward. Thank you, Mr. McIntosh. I appreciate it. Thank you, 
committee members, for allowing me to come and appear before 
you today. I am here in my capacity as president of the National 
Association of Counties, but I thought you guys might like to know 
also that Dan Blue and I represent the same people. We are both 
from Wake County and are long-time personal friends. So that is 
a real pleasure to be able to testify with him here today. 

You have my written statement and you indicated that will be 
a part of the record. Thank you very much. 

NACo is here today to express our concerns about the implica- 
tions for Federal-county relationships presented by the possible im- 
plementation of Executive Order 13083 on federalism. Before ad- 
dressing our concerns, I wish to emphasize to this committee that 
NACo has developed a good working relationship with this admin- 
istration and appreciates the White House and the Federal agen- 
cies that have been open to hear the concerns of counties. In fact, 
officials from nearly all Federal agencies have attended NACo’s last 
two annual conferences. We believe that the consultative process in 
developing Executive Order 13083 was flawed, but we also believe 
that these flaws can be and will be rectified through direct commu- 
nication. 

Having said that, I would like to make three points. One, this 
order effectively rescinds two previous Executive orders from two 
Presidents that have established solid relationships between Fed- 
eral agencies and America’s counties. This was done without any 
consultation with counties or other affected local governments, as 
you have already heard from my fellow witnesses. 

Two, it serves to preempt local authorities and actions that may 
be serving the local communities more effectively than those gen- 
erated in Washington, DC. 

And, three, great strides have been made through the implemen- 
tation of the Government’s Performance and Results Act and the 
National Performance Review as Federal agencies have remade 
themselves in an effort to provide the American people with a more 
responsive and service-oriented government. Local government par- 
ticipation has significantly assisted in these efforts from public wel- 
fare to public lands. 

Mr. Chairman, we see no need to reinvent the Federal Govern- 
ment’s approach to federalism, particularly in light of the impres- 
sive success of President Clinton’s 1993 Executive order that estab- 
lished important principles, such as the need to eliminate unfunded 
mandates. 

We are particularly concerned that the administration would 
move so quickly without even cursory discussions or consultation 
with local and State governments that would be so fundamentally 
affected by the proposed changes. Not to have done so shows a dis- 
regard for the very concept of federalism. 
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Preemption is a concept local governments fundamentally oppose, 
as are unfunded mandates. We constantly have to fight efforts of 
the Federal Government to second guess local authorities in a vari- 
ety of policy areas. From taking legislation to cellular tower siting 
policies, counties have had to stand firm against unnecessary Fed- 
eral intrusion. Executive Order 13083 effectively opens the Pan- 
dora’s box of opportunities for Federal agencies to attempt to sup- 
plant their wisdom for that of local elected officials. America’s 
counties cannot stand by and allow such an order to go unchal- 
lenged. 

Finally, Mr. Chairman, Federal agencies have spent the past sev- 
eral years reinventing themselves. Under the guidance of Vice 
President Gore, agencies have looked at their operations, their 
ways of doing business and their relationships with their clients, 
including counties. 

In an effort to become more responsive and more effective, the 
Government Performance and Results Act and Gore’s National Per- 
formance Review have provided the tools and the guidance nec- 
essary to make fundamental changes that have made significant 
differences for everyone doing business with the Federal Govern- 
ment. This new Executive order, however, sets these efforts back 
by years. It harks back to a time before President Reagan’s federal- 
ism order of 1987, and once again potentially reduces the county’s 
role in the decisionmaking that affects our local communities. 

Mr. Chairman, we believe that there is a simple solution to this 
dilemma presented by the Executive Order 13083. The President 
should withdraw this order immediately and fall back on the posi- 
tive message of his 1993 order. There is no need for this new order, 
and, while I will not speculate on the origin of the language, suffice 
it to say it 'was drafted without consideration for its implications 
for local government. 

Our message is clear; This Executive order is a bad idea, poorly 
developed, without consultation with affected parties, and needs to 
be withdrawn immediately. 

Thank you, Mr. Chairman sind members, for the opportunity to 
share the concerns of America’s counties. 

Themk you. 

[The prepared statement of Ms. Ward follows:] 
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GOOD MORNING. I AM BETTY LOU WARD, COUNTY COMMISSIONER 
OF WAKE COUNTY, NORTH CAROLINA AND NEWLY INSTALLED PRESIDENT 
OF THE NATIONAL ASSOCIATION OF COUNTIES (NACo)'. NACo APPRECIATES 
THE SUBCOMMITTEE’S INVITATION TO HEAR OUR VIEWS ON PRESIDENT 
CLINTON’S EXECUTIVE ORDER 13083 “FEDERALISM” PUBLISHED IN THE 
FEDERAL REGISTER ON MAY 19, 1998. 

THERE HAS BEEN MUCH SAID ABOUT THE PROCESS UTILIZED IN 
PROMULGATING EXECUTIVE ORDER 13083, THE SUBSTANTIVE CHANGES 
MADE BY THIS EXECUTIVE ORDER AND THE NEED TO MAKE SUCH 
CHANGES. 

BEFORE ADDRESSING THESE THREE IMPORTANT ISSUES, I WISH TO 
EMPHASIZE TO THIS SUBCOMMITTEE THAT THE NATIONAL ASSOCIATION 
OF COUNTIES HAS DEVELOPED A GOOD WORKING RELATIONSHIP WITH 
THIS ADMINISTRATION AND APPRECIATES THAT THE WHITE HOUSE AND 
FEDERAL AGENCIES HAVE BEEN OPEN TO HEAR THE CONCERNS OF 
COUNTIES. WE BELIEVE THAT THE CONSULTATIVE PROCESS IN 
DEVELOPING EXECUTIVE ORDER 13083 WAS FLAWED BUT ALSO BELIEVE 


* The National Association of Counties is (he only national organization representing county government in the 
United States. Through its membership, urban, suburban and rural counties join together to build elTective. 
responsive county government. The goals of the organization are to: improve county government; serve as the 
national spokesman for county government, serve as a liaison between the nation's counties and other levels of 
government; achieve public understanding of the role of counties in the federal system. 
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THESE FLAWS CAN AND WILL BE RECTIFIED THROUGH CONSTANT AND 
CONTINUOUS COMMUNICATIONS. 

I. NACo RESOLUTION 

LAST WEEK, NACo CELEBRATED IIS 63"“ ANNUAL CONFERENCE IN 
MULTNOMAH COUNTY (PORTLAND), OREGON. JUST PRIOR TO THE 
CONFERENCE, WE LEARNED OF EXECUTIVE ORDER 13083 AND ASKED THE 
ADMINISTRATION TO WITHDRAW THE ORDER IN ORDER TO ENTER INTO 
MEANINGFUL DISCUSSIONS CONCERNING ITS IMPLICATIONS. AS YOU 
KNOW, MR. CHAIRMAN, NACo CO-SIGNED THE JULY 17 LETTER BY THE BIG- 
SEVEN ORGANIZATIONS REPRESENTING GOVERNMENT OFFICIALS 
CALLING FOR A WITHDRAWAL OF EXECUTIVE ORDER 13083. NACo WAS THE 
FIRST OF THE ORGANIZATIONS TO CELEBRATE ITS ANNUAL CONFERENCE 
AND WE IMMEDUTELY ADOPTED A UNANIMOUS RESOLUTION CALLING 
FOR: 


1. WITHDRAWAL OF EXECUTIVE ORDER 13083; 

2. REVIEW OF THE NEED TO CHANGE EXECUTIVE ORDERS 12612 AND 
12825; 

3. MEANINGFUL DISCUSSION ABOUT THE NEED TO CLARIFY THESE 
EXECUTIVE ORDERS; AND 

4. THAT DISCUSSIONS ON FEDERALISM INCLUDE ALL LOCAL AND STATE 
GOVERNMENT ASSOCIATIONS. 
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ATTACHED IS A COPY OF NACo’S RESOLUTION. I EXPECT THAT EACH 
OF THE SEVEN ORGANIZATIONS HAVING MEETINGS IN THE FUTURE WILL 
BE PASSING SIMILAR RESOLUTIONS. 

U. SUBSTANTIVE CHANGES 

NACo BELIEVES THERE ARE A NUMBER OF SUBSTANTIVE CHANGES 
MADE IN EXECUTIVE ORDER 13083 THAT ERODE THE PRINCIPLES OF 
FEDERALISM AND REDUCE THE OPPORTUNITY OF LOCAL AND STATE 
GOVERNMENTS TO BETTER ADMINISTER GOVERNMENT PROGRAMS AND 
INITIATIVES. 

FIVE KEY PRINCIPLES HAVE BEEN DROPPED IN EXECUTIVE ORDER 
13083 AND WILL NEED TO BE ADDRESSED. THESE ARE: 

1. PREEMPTION - ANY REFERENCES TO LOCAL PREEMPTION— NACo 
HAS A KEY POLICY ADOPTED A NUMBER OF YEARS AGO OPPOSING 
THE PREEMPTION OF LOCAL AUTHORITY. SECTION 4 OF NOW 
REVOKED EXECUTIVE ORDER 12612, SPEAKS DIRECTLY TO THIS ISSUE 
CALLING FOR PREEMPTIONS TO BE IMPOSED ONLY IN PROBLEMS OF 
NATIONAL SCOPE AND NOT COMMON TO STATES. THEY ARE 
ENCOURAGED TO BE USED AT A MINIMUM, LEVEL NECESSARY. THE 
NATION’S COUNTIES ARE CONCERNED THAT THE PREEMPTION ISSUE 
HAS NOT BEEN CLARIFIED SUFFiaENTLY IN EXECUTIVE ORDER 
13083. WITHOUT MAKING REFERENCE TO THE WORD PREEMPTION, 
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NINE CIRCUMSTANCES ARE LISTED THAT COULD JUSTIFY FEDERAL 
ACTION. WE RECOGNIZE THE NEED FOR SOME OF THOSE LISTED BUT 
OTHERS, SUCH AS: “WHEN DECENTRALIZATION INCREASES COSTS” 
OR “WHEN THERE IS RELUCTANCE TO IMPOSE REGULATIONS THAT 
AFFECT BUSINESS ACTIVITY”, OR “WHEN THE MATTER RELATES TO 
FEDERALLY OWNED OR MANAGED PROPERTY” NEED TO BE 
EXPLAINED FURTHER. DEFINITIONS FOR TERMS SUCH AS “HARM” 
“NEED” “COSTS” AND OTHER WORDS ALSO NEED TO BE CLARIFIED. 

2. FEDERAL ASSESSMENTS - EXECUTIVE ORDER 13083 HAS DELETED 
REFERENCES TO THE NEED TO MAKE FEDERAL ASSESSMENTS OF 
FUTURE POLICIES UPON LOCAL AND STATE GOVERNMENT. WE ARE 
PARTICULARLY CONCERNED WITH THE POTENTIAL EXTENT TO 
WHICH A POLICY MAY IMPOSE ADDITIONAL COSTS AND BURDENS ON 
LOCAL AND STATE GOVERNMENT. SECTION 4(B) SPEAKS TO THIS 
ISSUE BUT SHOULD BE EXPANDED TO ENSURE THE CONTINUATION OF 
AN AGENCY DESIGNEE RESPONSIBLE FOR ENSURING THE 
IMPLEMENTATION OF ASSESSMENTS ON LOCAL AND STATE 
GOVERNMENTS. 

3. CONSULTATION - SECTION 4(A) CONSULTATION THE NEW ORDER 
SHOULD INCLUDE A REFERENCE TO ORGANIZATIONS REPRESENTING 
LOCAL AND STATE GOVERNMENTS. 

4. ORDER TO REDUCE THE IMPOSITION OF UNFUNDED MANDATES - 
COUNTIES ARE CONCERNED THAT THE NEW ORDER DOES NOT 
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CLEARLY CALL FOR REDUCTIONS OF UNFUNDED MANDATES. 
ALTHOUGH SECTION 4 CONSULTATION DOES INCLUDE A PROCESS TO 
EITHER PROVIDE THE FUNDS NECESSARY OR JUSTIFY THE NEED FOR 
A MANDATE, IT MOVES AWAY FROM PRESIDENT CLINTON’S 
PREVIOUS EXECUTIVE ORDER (SECTION 1 OF EXECUTIVE ORDER 
12825 TITLED “REDUCTION OF UNFUNDED MANDATES”) BY NOT 
CLEARLY INDICATING TO FEDERAL AGENCIES THAT UNFUNDED 
MANDATES SHOULD BE AVOIDED. 

S. SPECIAL REQUIREMENTS FOR LEGISLATIVE PROPOSALS - THE 

PRESIDENT’S NEW EXECUTIVE ORDER DOES NOT INCLUDE 
REQUIREMENTS TO FEDERAL AGENCIES TO ABSTAIN FROM 
PROPOSING TO THE CONGRESS ANY LEGISLATION THAT IS DIRECTED 
TO INTERFERE WITH ESSENTIAL STATE AND LOCAL FUNCTIONS OR 
SERVE TO PREEMPT STATE AND LOCAL LAWS, UNLESS CONSISTENT 
WITH FUNDAMENTAL FEDERALISM PRINCIPLES. NACo RECOMMENDS 
THAT SECTION 5 OF NOW REVOKED EXECUTIVE ORDER 12612, TITLED 
SPECIAL REQUIREMENTS FOR LEGISLATIVE PROPOSALS SHOULD BE 
INCLUDED IN ITS ENTIRETY. 

III. THE NEED FOR CHANGE 

MR. CHAIRMAN, SINCE NO CONSULTATION PROCESS WAS USED IN 
THE DR.AFTING OF EXECUTIVE ORDER 13083, NACo IS AT A LOSS TO 
UNDERSTAND THE NEED FOR MODIFYING THE FEDERALISM 
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RELATIONSHIPS DEVELOPED THROUGHOUT THE PREVIOUS THREE 
PRESIDENTIAL ADMINISTRATIONS AND EMBODIED IN THE NOW REVOKED 
EXECUTIVE ORDERS. WE HOPE TO ENTER INTO MEANINGFUL DISCUSSIONS 
WITH THE ADMINISTRATION AS TO WHY A NEW EXECUTIVE ORDER IS 
NECESSARY AND HELP TO SHAPE MODIFICATIONS TO OUR RELATIONSHIP 
WHICH IS DEEMED SUITABLE TO ALL CONCERNED. 

I WISH TO REITERATE TO THE PRESIDENT THAT THE NATIONAL 
ASSOCIATION OF COUNTIES FEELS THAT EXECUTIVE ORDER 13083 SHOULD 
BE WITHDRAWN IMMEDIATELY AND THAT WE ENTER, TOGETHER WITH 
OTHER ORGANIZATIONS REPRESENTING LOCAL AND STATE 
GOVERNMENTS, INTO DISCUSSIONS ON THE NEED TO FURTHER ALTER THE 
FEDERALISM RELATIONSHIP. 

IV. LEGISLATIVE ACTIONS ON PREEMPTION 

THE NATIONAL ASSOCIATION OF COUNTIES IS ALSO CONCERNED 
WITH CONGRESSIONAL ACTIONS TO PREEMPT STATE AND LOCAL 
GOVERNMENT AUTHORITY AND INITIATIVES. TWO WEEKS AGO, THE U. S. 
SENATE VOTED ON “TAKINGS” LEGISLATION, AN ATTEMPT TO PREEMPT 
LOCAL AUTHORITY OVER LAND USE DECISIONS. THE HOUSE OF 
REPRESENTATIVES PASSED SIMILAR LEGISLATION LAST YEAR. THIS WEEK, 
POSSIBLY TODAY, THE HOUSE WILL VOTE ON AN AMENDMENT THAT 
WOULD DENY, FEDERAL FUNDS TO LOCAL GOVERNMENTS THAT HAVE 
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ADOPTED LEGAL LOCAL CONTRACTING GUIDELINES. I HOPE THIS 
HEARING SERVES AS AN OPEN DOOR TO CONSTRUCTIVE DIALOGUE WITH 
THE CONGRESS ON THESE IMPORTANT ISSUES. 

AGAIN, I WANT TO THANK THE SUBCOMMITTEE FOR THE 
OPPORTUNITY TO EXPRESS THE VIEWS OF THE NATIONAL ASSOCIATION OF 
COUNTIES ON THIS VERY IMPORTANT MATTER. 
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RESOLUTION ON EXECUTIVE ORDER ON FEDERALISM (13083) 

WHEREAS, collaboration of the three levels of government has improved in 
recent years with examples, such as; the Unfunded Mandates Reform Act, the 
reauthorized surface transportation legislation, welfare reform, health care reform, the 
balanced budget agreement and safe drinking water; and 

WHEREAS, President Reagan issued Executive Order on Federalism (12612) in 
1987, with the staled purpose of restoring the division of governmental responsibilities 
between federal and state governments that was intended by the Framers of the 
Constitution; and 

WHEREAS, President Clinton issued Executive Order 12875 in 1993, with the 
stated purpose of reducing the imposition of unfunded mandates, streamlining the 
application process for and increasing the availability of waivers, requiring for more cost 
analysis and risk assessments for all Federal government regulations, and establishing 
regular and meaningful consultation with state, local and tribal governments; and 

WHEREAS, the President issued Executive Order 13083 which revokes 
Executive Order 12612 and Executive Order 12875 and appears to reverse the past 
collaborative efforts proposing renewed preeminence of the federal government; and 

WHEREAS, neither the National Association of Counties (NACo) nor any local 
or stale government official was consulted in the drafting of Executive Order 1 3083: 

THEREFORE, BE IT RESOLVED that NACo requests that the President 
withdraw Executive Order on Federalism (13083); and 

BE IT FURTHER RESOLVED that NACo calls upon the Administration to 
review any need for changing Executive Orders 12612 and 12875; and 

BE IT FURTHER RESOLVED that NACo stands ready and willing to begin 
meaningful discussion with the Administration about the need for further clarification of 
Federalism and Executive Orders 12612 and 12875; and 

BE IT FURTHER RESOLVED that such discussions on Federalism include all 
local and state government associations. 


i-iD f'lsi Sneei NW 
Washington PC 2000^-2080 
202/393-6226 
fa* 202/393-2630 
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Mr. McIntosh. Thank you, Ms. Ward. I appreciate that very 
clear message. 

Let me now proceed with questions and really ask the same 
question I asked the Governor and the mayor of each of you. 

Do you think we should consider legislative codification of that 
Executive order? As I understood your testimony, Mr. O’Neill, you 
indicated you thought we should. 

Mr. O’Neill. I think you should for two reasons. One, it would 
be the best leverage that we, as local elected officials, State elected 
officials, and the Congress would have to convince the administra- 
tion to do the right thing, which is withdraw this. And, second, the 
question on whether we should go back and just rescind the two 
good ones as well as the current one that is before us, I don’t think 
so. I think that would be a mistake, because the bureaucratic men- 
tality is that if you take something away that you have told them 
they had to do, you might as well revoke it, as this one does, be- 
cause it is going to be, well, we have the 10th amendment, but we 
had this interpretation that was very specific on us. Whether we 
totally agree with it or not, as Governor Leavitt said, we lived with 
it, we have not had a problem, never been before the Congress on 
it, it hasn’t been an issue. 

Mr. McIntosh. Mr. Blue. 

Mr. Blue. I would add to that, Mr. Chairman, a couple of things. 
First, the 10th amendment itself, that, the 11th amendment and 
the decisions talk about federalism arising from the basic structure 
of the Constitution have to be considered as living things, so even 
if we codified it, we would know there is still some room for judicial 
interpretation. 

But I do think that is a good direction in which to proceed, but 
I would suggest that we ought to think about codifying both of the 
Executive orders, previous Executive orders, the 1987 one as well 
as the 1993 one, and as part of that codification we ought to look 
at the other things I recommend in my written comments, and spe- 
cifically we ought to pay specific attention to the concept of pre- 
emption, which is one of the greatest challenges facing States now. 
But if those kind of things were incorporated into deliberation 
about codification of the Executive orders, I think it is the kind of 
thing that NCSL would certainly be very interested in. 

Mr. McIntosh. We conceivably could set out a standard for in- 
terpretation of statutes, where, if it is not expressly stated that it 
is the will of Congress to preempt the States, then it would not be 
done. The courts sometimes now try to read and discern the intent 
of Congress where we are not very clear in the legislative process. 
Did they intend to preempt States with this, did they not? So, your 
message there on the question of preemption could serve a very 
good purpose to give guidance to the courts that in general we don’t 
intend to preempt unless we are very specific and clear on it. That 
is what the Executive order said, and perhaps we can apply that 
into the legislative branch as well. 

Mr. Blue. I think also one of the things that ought to be consid- 
ered, Mr. Chair, if we look seriously at codification, I do believe 
that the consultation process has great value, emd the consultation 
process, even with the Congress, is something that is of tremen- 
dous value. 
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We initiated a process in my State, I used to be the presiding of- 
ficer in the House, we initiated a process to consult with local gov- 
ernments because we had the same complaints about unfunded 
mandates, and basically taking over their territory, although it 
wasn’t as firm in our State Constitution as it is in the Federal Con- 
stitution. But we found that the consultation not only with admin- 
istrative agencies but with us lawmaking bodies proved to be very 
valuable. I think that it would be very valuable in this process as 
well. 

Mr. McIntosh. Let me take the opportunity to ask you one other 
question, and then I want to ask Ms. Ward about the statute. You 
mentioned the history with this administration is a fairly good 
record of consultation with at least the State legislators group and 
the other groups representing local government. 

Why do you think they didn’t consult with you on this Executive 
order? 

Mr. Blue. Mr. Chairman, I have been trying to figure out an an- 
swer to that, and I have talked extensively, and I think that that 
is one of the things that would come from the consultation, because 
the administration has been very straightforward and forthcoming 
in offering to sit down and talk with the representatives of our 
seven organizations, as well as the principals themselves, their offi- 
cers, to go through the details of this Executive order. If in fact 
what is represented, and that is it is simply to modernize it, update 
it, based on recent Supreme Court decisions, and if that is the rea- 
son, then we could sit down and discuss it and figure whether that 
is the reason. 

I have to give you a direct answer. I have no real knowledge of 
why we were not consulted. As I said, it is atypical, it is the only 
instance that I am aware of on an issue of this magnitude that 
NCSL has not been consulted with. 

Mr. McIntosh. I take it you would share the comments earlier 
that they should use as the base the two previous Executive orders, 
not the new one? 

Mr. Blue. Yes, I think that we ought to start with where we are, 
and the new one is not in effect yet, so we ought to start with the 
1987 order and the 1993 order, to determine the need, assess 
where we are and determine the need to update it. That is what 
consultation ought to be about from a negotiating standpoint. I un- 
derstand all the implications, but we would certainly rather start 
with the Executive orders as they exist right now rather than hav- 
ing a new draft to start discussions from. 

Mr. McIntosh. Let me mention, the plan would be that Rep- 
resentative Barr went over to vote on the quorum vote so he could 
take over the chair and we could continue the hearing, so any of 
the Members who want to go to the quorum and come back, we will 
continue the hearing, hopefully without interpretation, if Mr. Barr 
comes back. 

Let me ask unanimous consent for 1 minute and I will ask Ms. 
Ward the same question about the statute. 

Ms. Ward. I will just make a quick one in reference to the ques- 
tion that you asked, is I feel very strongly that amendment to deny 
funds to implement the Executive order is full of potential prob- 
lems. I feel very strongly about that. NACo would really prefer to 
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resolve this matter through consultation and not confrontation, 
which I can see that coming if you went in the direction that per- 
haps you were pointing. 

Such an amendment could strengthen the administration’s re- 
solve to retain the order. So I would encourage you, do let’s see if 
we can’t go back and have some consultation and avoid the con- 
frontation. 

Mr. McIntosh. All right. Thank you. Let me turn now to Mr. 
Tierney for questions. 

Mr. Tierney. Thank you, Mr. Chairman. Ms. Ward, I think you 
may be on to something here, the idea of trying to resolve some- 
thing without trying to jump immediately to confrontation. You are 
familiar with the process in the Executive order where there is a 
90-day period of discussion. An 5 rway, the fact is, it is that period 
that brings us all here today from which actually arose all of the 
concerns that we are now addressing. So at least in one sense, 
something seems to be working. Before the order was implemented, 
there was a period for people to express opinion, and here we are, 
the opinion being expressed, we are not happy with the order, 
there wasn’t enough consultation, we want to go back and re- 
address it. Before we jump to legislation or try to codify it in that 
sense, we ought to at least make that effort, I think, to try and look 
at this. 

What are your opinions about instead of looking at codif 3 dng spe- 
cific Executive orders, instead, looking to address the situation of 
preemption, both at the legislative level and the administrative 
level? I would think that would be a concern for county and local 
and State governments more so than just trying to do it piecemeal. 

Ms. Ward. It is of great concern to counties and the preemption 
legislation was something that obviously there has been a lot of 
conversation about and a lot of requests to go back and revisit 
some of the decisions that have been made. So I think it is very 
important to go back to the consultation part of the whole thing 
and sit down together, because we all represent the same people, 
depending on where we come from, and look at the opportunities 
that we have to work together. I think that really is an important 
thing. We have tied all these things together, but, by the same 
token, a lot of them do connect. 

Mr. Tierney. Thank you. Mr. Blue, do you have a feeling about 
that? 

Mr. Blue. I do, and I think Commissioner Ward is absolutely 
right. One of the other suggestions that I make, and it is one that 
I have played with since the early 1980’s, at least conceptually, and 
that is that one way to start addressing the preemption issue is to 
have a point of order on preemption as we have a point of order 
on unfunded mandates. I think that that may call Congress’ atten- 
tion a little bit more to the facts that it is acting in a preemptive 
way without setting forth clear standards for the action. I agree to- 
tally with Commissioner Ward that this is the last thing that needs 
to be confrontational, because the administration, as does every ad- 
ministration, has the authority to issue Executive orders. But we 
think that if we can talk about it, as we should have, and if we 
can talk about it over the 90-day period, or whatever the appro- 
priate period, to see exactly what it does and to see that it address- 
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es our concerns, we may take a different view of it. But as it stands 
right now, we have a feel for what the prior two Executive orders 
mean and what they do, and that is why we are comfortable with 
them. 

Mr. Tierney. Am I correct to assume that the administration has 
reached out to each of your respective organizations now in an ef- 
fort to discuss your concerns? 

Mr. Blue. Extensively to ours. 

Ms. Ward. Yes, I would concur with that. They have indeed 
reached out to us. We are hoping they will listen to us. 

Mr. O’Neill. There is no question that in response to us finding 
out about this, as was stated earlier, and letting them know that 
we are against it in its entirety, and there really isn’t a whole lot 
of negotiating between the two priors and this one. What we have 
gotten is we will delay the implementation for 90 days. 

Mr. Tierney. So you could discuss it? 

Mr. O’Neill. The same reason in my opinion, and I think it is 
a fair evaluation, the same reason there wasn’t any consultation. 
If this were an administration that did not consult, that is another 
example of them not consulting, I think whoever was doing this 
within the executive branch, and I don’t want to pin this on the 
President himself. I know it is an Executive order, but things hap- 
pen in reality below that level. There was clearly an intent not to 
consult, and I think there was clearly an understanding that State 
and local governments would be objecting to every difference be- 
tween the prior two and these. There isn’t a lot of negotiating room 
here. They have pretty much taken what was good out and put in 
what we object to. 

The easy consultation is let’s start from scratch, this is a flawed 
document. 

Mr. Tierney. To this point in time, that has not been precluded? 
That is still an ongoing conversation? 

Mr. O’Neill. Where we are starting to work from is just totally 
wrong, and the seven organizations have agreed 

Mr. Tierney. We have all come to the conclusion that the con- 
sultation would have been the preferred path here. My interest 
right now is knowing whether or not that is occurring within the 
context of the 90 days and now the additional 90 days, in making 
sure all of you feel you are being listened to and the administration 
reached out to give you an opportunity to express your range of 
views from rescinding it and starting again to dealing with specific 
aspects of it? 

Mr. O’Neill. That is the range of our views, is rescinding it and 
starting again. 

Mr. Tierney. They are discussing that with you? 

Mr. O’Neill. They have said they will not rescind it, there will 
be a 90-day period before implementation. 

Ms. Ward. May I comment on that? 

Mr. Tierney. Sure. I have to ask for another minute. 

Mr. Blue. I was going to add one comment, and that is in fact 
probably as we speak this morning, there have been consultations 
with our staffs, and our position has been that we would discuss 
the prior two Executive orders, we will discuss this Executive 
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order, of whatever you bring before us, as long as everything is laid 
out on the table and we are proceeding from that position. 

Not that we start negotiating or discussing or consulting based 
on specifically this new Executive order. We have been informed 
that everything is up for discussion, whatever that means. So we 
are comfortable that if we engage in consultation, that we will ex- 
press our true opinions about all of this. If that doesn’t work, then 
we are pretty vocal as a group. We will let the administration as 
well as the Congress know what our further concerns are. 

Mr. Tierney. As Mr. McIntosh did, I would ask for unanimous 
consent for one additional minute to allow Ms. Ward to answer 
that. 

Mr. Barr [presiding.] We will allow that, but let’s let Mr. Scar- 
borough go first. He needs to go register his attendance on the 
floor. 

Mr. Scarborough. Give him a minute. That is fine. 

Mr. Tierney. Go ahead. 

Ms. Ward. Just very quickly, we have just consistently said to 
the administration that we indeed want the Executive order re- 
scinded, that we would like for them to withdraw it. We haven’t 
had that response “yes, we will” yet. It is the 90-day period that 
has been already mentioned. 

Mr. 'Tierney. Thank you. 

Mr. Barr. The gentleman from Florida is recognized for 5 min- 
utes. 

Mr. Scarborough. I want to be^n by doing something I don’t 
usually do, and that is concurring with the comments from the gen- 
tleman, the former mayor of Burlinrton, VT, on his statement that 
Republicans have done as much violence recently to this as Demo- 
crats in the past. I think that is something we need to be mindful 
of. I have heard the statement as goes Burlington, so goes France. 
But in this case, as goes Burlin^on, so goes the panhandle of 
northwest Florida. I think that is something we in the majority 
need to be mindful of. 

I want to get some guidance. You all keep talking about a 90- 
day extension. From my understanding, I was told that only Jack 
Lew has suggested there is a 90-day extension. Has anybody heard 
of an oflicijd policy that is actually binding that will take this be- 
yond August i4th, which is our drop dead date before this is imple- 
mented? 

Ms. Ward. Well, I had a message this morning from Erskine 
Bowles, who has a staff person I think that may still be here in 
the room, that indeed the 90 days was still being offered. So I 
guess that is as close to being official, not from the President, but 
certainly from him. 

Mr. Scarborough. Right. So you got that from Erskine Bowles. 

Mr. Blue. We have received it in a letter indicating that its im- 
plementation would be put over 90 days. 

Mr. Scarborough. Is that from Jack Lew? 

Mr. Blue. No, that is from Mickey Ibarra. 

Mr. O’Neill. 'That is our understanding. 

Mr. Scarborough. We will hopefully nail that down to make 
sure that is official, because obviously I agree it would be great to 
have everybody concurring about a process to sit down and work 
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through this. But, obviously, if our deadline is still August 14th, if 
we don’t get an 3 d;hing official from this White House, then obvi- 
ously we would have to move more quickly. The reason I say that 
is because we really are getting three different statements on the 
possibility of successful negotiations on this issue. 

Mr. O’Neill, it is my understanding that your position is, from 
testimony today, that there is very little common ground. You want 
the order rescinded and you want to go back to the President’s 
1993 order, is that correct? 

Mr. O’Neill. That is correct, the two orders combined. 

Mr. Scarborough. 'The two orders, the Reagan 1987 and the 
1993. So you don’t find much common ground. 

Mr. Blue, I wrote down — and also, Mr. O’Neill, I believe your tes- 
timony suggested that the White House has stated that they are 
not going to move from this position? 

Ms. O’Neill. Well, their response to the request to rescind was 
a 90-day extension offer. 

Mr. Scarborough. But nothing substantive? 

Mr. O’Neill. No. 

Mr. Scarborough. Mr. Blue, you quoted an administration offi- 
cial as saying “everything is up to discussion.” Can you tell me who 
you spoke with there, and is it your feeling that there is some com- 
mon ground between the President’s 1993 Executive order and the 
1998 Executive order? 

Mr. Blue. Let me reiterate our official position from NCSL’s 
standpoint, and it is a position that, at least as far as I am in- 
formed, is shared by the other six organizations of the Big Seven, 
and that is that we would ask that 13083 be revoked, be rescinded, 
that that is our official position, and that its two predecessor Exec- 
utive orders remain in effect. TWrd, that there be consultation with 
us and the other State and local elected officials. 

Now, if I may in response to your broader question, each of the 
seven organizations received a letter. I received it on behalf of 
NCSL, I have before me the one Governor Voinovich received on 
behalf of the National Governors, dated July 20, where Mr. Mickey 
Ibarra, the Assistant to the President and Director of Intergovern- 
mental Affairs, stated that in response to concerns raised by the 
Big Seven at their July 14th meeting with me, the administration 
agreed to delay the implementation of Executive Order 13083 for 
90 days. During that extended period, the other two Executive or- 
ders will remain in effect. 

Mr. Scarborough. The question that I would like answered here 
is, where do you find the common ground? Because your position 
sounds like Mr. O’Neill’s position, which is we don’t like your Exec- 
utive order, we want the 1993 and 1987 Executive order issued. I 
don’t think the White House would find that to be very appealing 
as an alternative. So the question is where is the common ground? 

Mr. Blue. The issue that I raise though with the consultation, 
maybe there is something that they can show us, and this is part 
of what the consultative process is, maybe there is something they 
can show us that would convince us that the 1993 order needs up- 
dating or needs some changes. 
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If in fact after deliberation and discussion it is determined that 
an Executive order needs to be updated, we would be part of that 
process. That is where I see some potential common ground. 

Mr. Scarborough. So you are hopeful of just a general discus- 
sion, but at this time — and I don’t want to put words in your 
mouth. Let’s start this dialog somewhere though. Do you today, can 
you foresee any possible common ground between the White House 
and yourself, where we could start a constructive process of nego- 
tiations? 

Mr. Blue. If they will talk with us about preemption and some 
other issues that may be part of it, I clearly see some areas for ad- 
ditional work. 

Mr. Scarborough. Once again, Ms. Ward is left. If I can have 
unanimous consent from you, Mr. Chairman, that I talk to Ms. 
Ward for 1 minute to get her opinion, input, that would be great. 

Ms. Ward. I would just like to basically reiterate what Rep- 
resentative Blue has already stated, and that is that we have 
heard from Mickey Ibarra, from the Intergovernmental Office at 
the White House, and while I have not spoken directly with Er- 
skine Bowles in the last week, I believe Representative Blue did 
have that opportunity. He was tied up when I was attempting to 
reach him. So it would seem to me given those two people and their 
relationship with the President, that perhaps the indication is 
there that there is reason to hope for movement and to be able to 
hope that we would be able to work out something as we talk to- 
gether. 

Mr. Scarborough. Can you identify any common CTound be- 
tween the Reagan order of 1987 and the President’s order of 1993 
and the current one? 

Ms. Ward. No, I cannot. 

Mr. Scarborough. Thank you. Thank you, Mr. Chairman. 

Mr. Barr. Thank you, Mr. Scarborough. Let me make very clear 
to the witnesses, both on this panel and if there is any of the wit- 
nesses coming up, if they also have problems with this Executive 
order, the only way to change any portion of an Executive order is 
with a new Executive order, and that includes the operative date 
langu^e. The language of Executive Order 13083 directs that it go 
into effect 90 days from May 14th, which according to my calcula- 
tions would be on or about August 12th. The administration can 
engage in all sorts of hand holding and saying nice things and 
sending letters and making calls and having meetings, and so on 
and so forth, which all administrations are very, very adept at. 
That is why they are administrations. But all of that is absolutely 
meaningless. I would caution all of you not to rely in any way, 
shape or form on those entreaties. They mean absolutely nothing, 
legally speaking. 'The only way that that date can change is 
through a subsequent Executive order. 

So, I would urge all of you to continue your efforts to have the 
administration t&e that one and only step that has any sort of 
legal effect at all on Executive Order 13083, the date which it goes 
into effect, and that is through a new Executive order. 

I would ask each of you if you would, please, consultation is al- 
ways fine, and Washington is a very consulting town. People con- 
sult constantly. Whether that means anything is certainly open to 
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discussion. Sometimes it can be a smoke screen for not doing some- 
thing, make people feel good that things are happening when in 
fact they aren’t. 

But a more fundamental question is, is there any reason to con- 
sult on this issue? Is there anything wrong with the prior existing 
Executive orders laying forth the basis and the approach with 
which the executive branch of our government. Republican or Dem- 
ocrat, deals with issues such as are of concern to you as local and 
State government officials? In other words, is there any reason at 
all to reopen the prior two Executive orders? 

The basis that White House counsel, Mr. Ruff, provided to the 
chairman of this subcommittee when Chairman McIntosh asked 
him for some justification as to why they were issuing Executive 
Order 13083 was well, they need updating. 

I don’t see any reason, and I am reading with what you all are 
saying that you don’t see any reason either, to update these prior 
Executive orders. They seem very, very sound. But maybe I am 
missing something. Is there any reason at all to reopen these Exec- 
utive orders, to update them or to change them in some other way? 
Ms. Ward? 

Ms. Ward. I would say no. I feel very strongly, I would just reit- 
erate what has already been said by I think each of us this morn- 
ing, the fact that our relationship from the National Association of 
Counties with the administration that is currently in office has al- 
ways been, certainly in the last 3 or 4 years has been excellent, 
and they have listened to us and worked not only with us as the 
counties, but with the other governmental agencies. This is so for- 
eign to anything we have dealt with before, it is very puzzling to 
me. I would think if there is an opportunity to talk, continue to 
talk. 

Mr. Barr. OK. So you think that there is some defect in the prior 
two Executive orders? 

Ms. Ward. No, I did not say that. I think with the opportunity 
to t£ilk about the current Executive order that we are concerned 
about, that there is an opportunity to continue the dialog. 

Mr. Barr. But, in your view, are there any defects in the prior 
two Executive orders so that there would be a need to reopen 
them? 

Ms. Ward. No. 

Mr. Barr. Thank you. I appreciate the clarification. Mr. Blue. 

Mr. Blue. My position is that the consultation could very well, 
if we look at the prior two Executive orders, lead us to conclude 
that some congressional action is justified because of the additional 
items that were recommended in my written comments. For exam- 
ple, an additional Executive order could perhaps explore issues of 
preemption, broaden it somewhat and look at some of the other 
issues. But if you are just talking about blending the two orders, 
I don’t know that they can be blended any more smoothly t han the 
existing Executive order of 1993 did, because it borrowed concepts 
from the 1987 Executive order. 

Mr. Barr. Did not the 1987 Executive order deal expressly with 
the issue of preemption? 

Mr. Blue. It did not. We have been working at least in NCSL 
with the concept of preemption that sets forth specific things that 
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Congress ought to consider a little more broadly than the existing 
1987 order, a specific list of things that Congress ought to set for, 
a little more broadly than the 1987 order. 

Mr. Barr. Would that really be advisable from the standpoint, 
for example, of legislative construction, if you set forth a very spe- 
cific list them the preemption, that in other areas the same prin- 
ciples of preemption would not apply? Is that preferable? 

Mr. Blue. To some degree, I think. But what I was addressing 
is an earlier answer that I gave to the chairman, and that is if 
there is congressional action contemplated, then you always are 
dealing with the interpretation of the 10th amendment, the general 
structure of the Constitution and the 11th amendment, and deter- 
mining how far federalism goes. And if we are going to reopen it 
for congressional action, there ought to be further action on pre- 
emption. 

I understand the Chair’s point with respect to items not included 
or considered to be excluded in any normal interpretation of what 
it means. 

Mr. Barr. Thank you, Mr. Blue. Mr. O’Neill. 

Mr. O’Neill. Yes, I would have to conclude that the other two 
Executive orders are fine. We have lived with them, we haven’t had 
a problem with them. Were this Executive order to be withdrawn 
and the administration asked us to sit down and discuss possible 
revisions or amendments or changes to those, there may be a good 
idea out there that we haven’t thought of, but to answer your ques- 
tion specifically, nothing wrong with them, anything might be im- 
proved if somebody brings it to the table. But nothing on our plate. 

Mr. Barr. OK. Thank you. On behalf of the chairman and all 
members of the subcommittee, I would like to thank all of you for 
being here today, for taking your very valuable time from your con- 
stituents to be here today to make your views known and to an- 
swer questions, all of which information is very valuable to us as 
we begin and then move through this process. 

To reiterate also what the chairman said earlier, all of your com- 
plete statements as well as any additional materials you would like 
to submit for the record will be included in their entirety in the 
record, and we wish you ail Godspeed and thank you very much. 

Before we invite the members of the next two panels, we will 
break for half an hour. I apologize to the members of the next two 
panels, but there will be a viewing at which all Members are re- 
quested to attend in the Rotunda of the Capitol on behalf of the 
two officers who were slain last Friday. At this point we will break 
and reconvene at 12:30. 

[Whereupon, at 12 noon, the subcommittee was recessed, to re- 
convene at 12:30 p.m.] 

Mr. McIntosh. The subcommittee will come to order. 

I appreciate the witnesses on this second and third panel, now 
that we’re going to combine them, waiting for us to be able to par- 
ticipate in the viewing of the two officers. And, what I’d like to now 
do is proceed with this new combined panel. 

As I mentioned earlier, it is the policy of each of the — of the full 
committee chairman, Dan Burton, to have each of the witnesses 
sworn in. So, if all of you would please rise and take the oath. 

[Witnesses sworn.] 
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Mr. McIntosh. Thank you. Let the record show that each of the 
witnesses answered in the affirmative. 

Our witnesses on this panel are now five gentlemen. First would 
be Michael Horowitz, who is former general counsel of the Office 
of Management and Budget, now with the Hudson Institute; sec- 
ond, Gene Hickok, who is former Special Assistant in the Office of 
the Legal Counsel, Department of Justice; Mr. Edward DeSeve, 
who is the Acting Deputy Director for Management at the Office 
of Management and Budget; Lieutenant Governor of Vermont 
Douglas Racine; and Oklahoma City Councilman Mark Schwartz. 

Let’s start, and again, let me repeat, we will put all of your writ- 
ten testimony into the record in its entirety, if you would like to 
summarize that for us and expand on any of the points. Also, 
you’re welcome to address any points that were raised in the ear- 
lier panel. What we’ll do is ask each witness to confine these re- 
marks to five minutes and then have a questioning period. 

Mr. Horowitz, would you share with us a summary of your testi- 
mony? 

STATEMENTS OF MICHAEL J. HOROWITZ, SENIOR FELLOW, 
HUDSON INSTITUTE, AND FORMER GENERAL COUNSEL, OF- 
FICE OF MANAGEMENT AND BUDGET; EUGENE HICKOK, 
SECRETARY OF EDUCATION, STATE OF PENNSYLVANIA, AND 
FORMER SPECIAL ASSISTANT, OFFICE OF LEGAL COUNSEL, 
DEPARTMENT OF JUSTICE; EDWARD DeSEVE, ACTING DEP- 
UTY DIRECTOR FOR MANAGEMENT, OFFICE OF MANAGE- 
MENT AND BUDGET; DOUGLAS RACINE, LIEUTENANT GOV- 
ERNOR OF THE STATE OF VERMONT; AND MARK SCHWARTZ, 
COUNCILMAN, OKLAHOMA CITY, OK 

Mr. Horowitz. Thank you, Mr. Chairman. First I want to thank 
you for trying to focus this hearing on where it belongs — on issues 
of regulatory federalism. There’s a lot of hypocrisy on both sides of 
the aisle when le^slation, when Federal legislation is involved, but 
there’s no question about broad Federal authority to legislate 
under the Commerce Clause. 

We’re talking about something radically different and anti-Demo- 
cratic in character that’s dealt with by the recent action of Presi- 
dent Clinton. Under the Supremacy Clause of the Constitution, any 
Federal regulation can repeal State law. Indeed, unelected bu- 
reaucracies can supercede State constitutions and legislative acts of 
elected officials of State and local governments. That, Mr. Sanders, 
is the issue that I think needs to be addressed, on which there can 
and must be and should be a great deal more consensus. 

And frankly, I think legislation is in order to go further than the 
Executive order to deal with the kind of preemption of when a reg- 
ulation repeals, effectively, State laws and State constitutions, as 
regulators are at least empowered to do under the Constitution. 

The second thing I’d like to talk about is process, but in a dif- 
ferent sense. Clearly there’s no way of blaming President Clinton 
for signing an order written in turgid legalese, as I’m sure he did, 
along with a large pile of orders put before him. But I do think that 
there is an issue that goes directly to the Clinton administration, 
the Clinton Presidency, and President Clinton himself, that is im- 
plicated here, and that has to do with the signals that have been 
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sent out in the White House by this President on issues of federal- 
ism. 

I deem those signals to be signals of indifference, if not hostility, 
to the structural issue of feder^ism. I chaired the Reagan adminis- 
tration’s Domestic Policy Council Federalism Working Group. And 
let me tell the members of this committee that if I had processed 
an Executive order dealing with federalism on a pro forma basis, 
without consulting State and local officials. I’d have been fired the 
day the President realized what had been in that pile that he was 
asked to sign. Summarily dismissed. 

As indeed I think would be the case in this White House, had 
somebody processed an Executive order for the President dealing 
with issues of race or sex or health care or welfare or a whole host 
of other issues that this White House cares about. As to what 
Woodrow Wilson called “the cardinal question of our constitutional 
system,” the structural issue, the federalism issue, the question not 
of whether there’s consultation on a particular issue or deal, be it 
welfare reform or an 5 d;hing of the kind, where this administration 
on a deal by deal basis is the most consultative, the most skillful 
of any in my memory in all the years that I’ve lived in Washington, 
but on the underlying structurzd question of the balance of powers, 
this is as about as far from being a matter of interest and legacy 
to the Clinton administration as it is possible to be. And that’s why 
White House staff, who are always sensitive to which way the wind 
blew and blows, was able to do what could not have happened in 
the Reagan administration. 

Now, the Reagan administration — and let me add one other 
thing, that — well, let me get to the Reagan administration’s record. 
You mentioned it, Mr. Chairman. I’m proud of that record. 

Observers like Fred Nathan, others, liberals, conservatives. 
Democrats, Republicans, looked to our record in federalism and in- 
dicated that the legacy was a lasting legacy of the Reagan adminis- 
tration federalism — far more than the budget cuts that were talked 
about. There was less of that, I can tell you, than met the eye. Fed- 
eralism was one of the sustaining legacies, and President Reagan 
felt it and cared about it in a personal way. It is inconceivable that 
anybody who lacked a suicidal impulse, as I said, would in that 
WWte House have taken any action on his own, without consulting 
or without involving the President personally on a matter having 
to do with federalism. 

Now, let me say why I think it’s important, in the time that I’ve 
got, in this brief time. I was involved as the point man in deregu- 
lating the block grants. What we did, as some of you may remem- 
ber, was we took 57 Federal categorical programs and we moved 
it into a single block grant proposal. At that time the categorical 
programs had 905 pages in little agate print of Federal regulations. 
My job was to rachc^ly ramp it down, and we did, finally, to 31 
pages, quite an accomplishment. 

But here’s the surprise, and here, Mr. Chairman, is why your 
hearing today is of such significance, such importance. I expected 
when we went into those battles that there would be yells and 
screams from the Federal agencies, but I expected that State and 
local officials would be allies in the effort that, eifter all, took away 
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Federal powers and gave them powers. The reverse turned out to 
be the case. 

That was my great surprise, and that’s what I want to really 
bring here, because when we came into office, State and local offi- 
cials found it profitable not to have power because it meant that 
they weren’t accountable. It meant that when things went wrong, 
they could blame Washington. Their role when they came to Wash- 
ington was to lobby for higher appropriations as agents of the Fed- 
eral program officials. They had to be pushed to become policy- 
makers and to take the great leap into being accountable officials. 

I’m pleased at the vigor of the reaction against this Executive 
order, and it bespeaks that we did something right in starting that 
federalism revolution going. But I’m here to tell you, Mr. Chair- 
man, that it’s a fragile revolution because it’s off the radar screen. 
It’s not a sexy topic. And yet, as Wilson and others have said, it’s 
at the heart of what makes us a society. 

So let’s not — let’s get beyond killing the order. It’s dead. The Sen- 
ate unanimously called for its ending. I think the White House is 
playing games before it revokes this order. There’s no more chance 
of this order being kept alive than the man in the moon landing 
here. We’ve got to get beyond it to understand why there is this 
indifference to the issue in the White House, and I think this hear- 
ing is a wonderful start in getting to that structural issue. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Horowitz follows:] 
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Mr. Chairman and Members of the Committee: I am grateful for the 
opportunity to appear before you this morning to testify about the 
Federalism Executive Order, E.O. 13083, issued by President Clinton on 
May 14, 1998. Specifically, Executive Order 13083 revoked Executive 
Order 12612, a 1987 Reagan Administration policy document that was the 
product of intense discussion and collaboration between Federal officials 
and representatives of State and local governments. Critically, the Reagan 
Executive Order was a synthesizing, culminating expression of one of the 
most deeply held visions of President Reagan, and one of his principal 
domestic policy legacies. 

It is highly fitting that this Committee should be addressing the 
Clinton Administration’s revocation of Executive Order 12612, for the issue 
of Federalism is one that calls the highest degree of Congressional scrutiny 
and oversight. 

I am in a position to offer to the Committee some of the background 
history that led to the now-revoked Reagan Executive Order. This is so 
because even though the Order was issued after 1 left the Reagan 
Administration, I had earlier served it, while General Counsel of the Office 
of Management and Budget, as the first Chairman of the Reagan 
Administration’s Cabinet Council on Federalism. (I was succeeded in that 
job by Charles Cooper, Assistant Attorney General for the Office of Legal 
Counsel, whose Deputy, Eugene Hickock, appears with me on this panel.) 

The Working Group received unambiguous marching orders from the 
President: 
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• Few matters are as important to the country’s health and 
well-being and the American constitutional order as the need 
to strike an appropriate balance between the powers and 
duties of the Federal government and those of State and 
local governments; striking such a balance requires a strong 
presumption in favor of ceding decision-making authority to 
State and local governments. 

• The need to preserve State and local decision-making 
authority is greatest when dealing with Federal regulations 
and the unelected agency officials who write and administer 
them; nothing more undermines the vitality and 
independence of State and local government, and its ability 
to act in democratically accountable fashion, than for State 
and local officials to be become subordinate middle 
managers who take their orders from Federal agency 
officials. 

• No decisions regarding issues of Federalism are to be 
made without full discussion, consultation and 
collaboration with representatives of State and local 
governments; decisions regarding important issues of 
Federalism policy are to be made by the President, no 
one else. 

I believe that few things were closer to President Reagan’s heart or to 
the legacy he wished to create than to make State and local governments 
genuine partners of and not subordinate supplicants to the Federal 
government. 1 know that few things angered him as much as when there was 
a lack of respect or deference shown by Federal agency officials to the 
knowledge, experience or authority of State and local officials, 

* * * 

The Chairman’s letter to the President of June 8 sets out a powerful 
critique of Executive Order 13083 which 1 fully share and will not rehearse. 

I believe that my testimony can be of greatest value to the Committee by 
describing how Federalism matters were dealt with in the Reagan 
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Administration, and by using that experience to evaluate the effect of 
Clinton Administration’s Executive Order. 

The Reagan Administration’s Decision-Making Process : As 

indicated, issues of Federalism were assigned a high and personal priority by 
President Reagan, and decisions on those issues were at all times required to 
be made only after full consultation and collaboration with State and local 
officials. Thus, reports that Executive Order 13083 was largely handled by 
mid-level 0MB staff officials and that it was issued without meaningful 
input from State and local officials raise issues as important as the Executive 
Order itself. I can tell the Committee that my head would have rolled in the 
Reagan Administration - rolled -had I drafted an Executive Order on 
Federalism and sent it on for the President’s pro forma signature without 
having consulted at great length with a broad range of State and local 
officials and organizations. For that reason, I very much hope that the 
Committee will explore the process by which Executive Order 13083 was 
issued - and will thereby examine the full record of the Clinton 
Administration on the issue of Federalism. Because Presidents are 
compelled to examine and approve many documents, it may be hard to 
criticize President Clinton personally for having signed his name to an 
Executive Order that was written in dense legalese. On the other hand, the 
fact that Executive Order 13083 could have been so routinely and cavalierly 
processed by mid-level Clinton Administration officials does tell much 
about the low priority that President Clinton himself has assigned to the 
issue of Federalism. It tells much about the signals he has almost certainly 
sent (and not sent) to officials of his Administration about the need to 
respect State and local officials and to defer to their authority whenever 
possible. Executive Order 13083 is so indefensible, so happily under attack 
by both Democrats and Republicans, so clearly subject to the scrutiny of this 
Committee that it would be surprising in the extreme were it not withdrawn. 
What the Order directs attention to, however, and what will not be cured 
without the active and ongoing attention of this Committee, is the Clinton 
Administration’s overall Federalism record. 1 believe that the President 
himself can and must be strongly taken to account for having created an 
environment of indifference and hostility to Federalism that clearly gave 
mid-level Administration officials a sense of freedom to routinely move 
Executive Order 13083 through the decision-making process. 1 therefor 
respectfully urge the Committee to not to treat the Executive Order 1 3083 
debacle as an end itself but rather as a signal of the need to examine the 
Clinton’s Administration’s overall record on the issue of Federalism. 
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The Reayan Administration’s Substantive Record : As Executive 
Order 13083 is little short a rejection of President Reagan’s basic approach 
to Federal-State-local relations, it may be in order to examine a 
representative few of the Reagan Administration’s actual decisions and 
initiatives on the subject. 

Executive Order 123 72, issued before the Reagan Executive Order 
whose revocation is the subject of today’s hearing, was a characteristic 
expression of President Reagan’s approach. Reforming an OMB Circular 
that had created a formalistic, bureaucratic, paper-heavy and easy to ignore 
“Clearing House” mechanism for resolving Federal-State disputes over 
Federal grants and expenditures, Executive Order 12372 deliberately gave 
State officials greater stature and visibility than the Federal officials whose 
decisions they critiqued. Under the Executive Order, decision-making 
leverage was also reversed, for Federal officials were flatly directed to 
“accommodate to” a single, designated “Point of Contact” official or to 
“explain, in writing” why they could not do so. Executive Order 12372, that 
gave State and local officials a timely, meaningful and generally 
determinative say on decisions regarding Federal aid and direct 
development, stands in direct contrast to the Clinton Administration’s 
Executive Order 13083. 

A series of Block Grant proposals were among the first legislative 
initiatives of the Reagan Administration. Under that initiative. President 
Reagan sought to merge a large number of Federal categorical grant 
programs into a small number of block grants and to radically increase State 
authority over how to spend the grant money. Opposition to the block grant 
proposals was intense, but President Reagan prevailed and, in August, 1981, 
57 categorical grant programs were consolidated into nine block grants. As 
a result, the number of Federal staff officials administering the former 
categorical programs were reduced from 3.000 to about 600. Paperwork and 

administrative burdens on State and local officials were reduced even more 

radically - bv over 5.9 million hours per year. This was accomplished bv 

reducing Federal regulatory overreach in a determinedly radical fashion - so 

that the number of Federal Register pages covering the former categorical 
programs was reduced from 905 oaues to 3 1 pages. Under the block grants. 
State and local governments almost never needed to ask permission, 
clearance or waivers from Federal officials to act as they deemed best; their 
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principal responsibility was to report, after the fact, on what they had done. 
In addition, indeed because the Reagan block grant initiative honored 
Federalism principles, significant dollar savings were achieved. Thus, even 
though Federal support for the block grants was reduced by 25% from levels 
previously appropriated for the categorical programs, the General 
Accounting Office reported that services had not been diminished to any 
degree. The Reagan block grant initiative was extended the following year 
with the Joint Training Partnership Act, in which States were again given far 
greater authority over the program area, thanks to further, radical reduction 
of the previously great powers held by Federal agency officials. This was 
what the Reagan Federalism revolution was ail about: converting State and 
local officials fi'om dependent supplicants and bureaucratic paper pushers to 
real-world policymakers, and in a manner that, at lower cost, strengthened 
the popularity and success of the once Washington-based programs. 

The “Grand Swap " and "Turnback ” initiatives of the Reagan 
Administration reflected a culminating effort by President Reagan to achieve 
a Federalism revolution. Under that proposal, set forth in the FY 1983 
Reagan budget, revenue sources such as Federal telephone and highway 
taxes were proposed to be turned back to the States, who were then given 
full authority over Federal highway and other construction programs. In 
addition, and even more radically. President Reagan proposed that the 
Federal government assume 100% of the costs of Medicaid in exchange for 
State assumption of full responsibility and authority for Food Stamps, 

AFDC and related welfare programs. The initiative failed because of a 
monumental miscalculation on the part of the National Governors 
Association, who failed to accept President Reagan’s assertion that the built- 
in expansionary potential of Medicaid was greater than that of welfare 
programs, and by orders of magnitude. It reflected a Reagan Administration 
“grand design” on Federalism that stands in sad contrast to the subject of 
today’s hearing. 

In all, a study conducted of President Reagan’s Federal reforms by 
Richard Nathan and Fred Doolittle of the Woodrow Wilson School of 
Princeton University concluded that his reforms were “structural” in 
character, literally revolutionary and highly successful. Nathan and 
Doolittle described President Reagan’s Federalism initiatives as great 
“sleeper” reforms and believed that, unless later reversed, they would 
become a major legacies of his Administration. 
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Based on my experience in dealing with Federalism questions at the 
White House, I believe that there are two particular respects in which 
President Clinton’s revocation of the Reagan Federalism Executive Order 
raise grave danger signals. They are: 

• the Clinton Administration’s apparent commitment to using its 
waiver authority as a preferred means of resolving Federal-State- 
local issues; and 

• the ease with which State and local officials can lapse into a 
supplicating, dependent relationship with the Federal government 
and its regulatory officials. 

Waiver-Based. “Let’s-Make-a-Deal” Government: As the 

Committee is aware. President Clinton’s Executive Order 1 3083 not only 
revoked President Reagan’s Executive Order 12162, but also revoked the 
earlier Clinton Administration Executive Order 12875, which had ratified 
and supplemented the Reagan Order. Executive Order 12875 contained a 
particularly useful feature — a section that enhanced the flexibility of the 
Federal waiver process. In the context of its endorsement of the Reagan 
presumption that major Federalism disputes were to be resolved against the 
exercise of Federal authority. Executive Order 12875’s enhanced waiver 
processes represented net enhancements of State and local powers. 

Tellingly, while Executive Order 13083 revoked many of the 
provisions and presumptions of the Clinton Administration’s first 
Federalism Executive Order, it retained a latter’s that Order’s waiver 
provisions. In the context of the Executive Order’s reversal of the Reagan 
Federalism presumptions in favor of State and local autonomy, its retention 
of the section dealing with enhanced waiver processes takes on a wholly 
different cast. Under Executive Order 13083, an enhanced waiver process is 
not to be seen as a supplement to other broad powers given to State and local 
governments vis a vis the Federal government. Rather, it becomes a (if not 
the) prime means by which Federalism questions are to be resolved from 
now on. As such, it difficult to imagine a decision-making process less 
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structural, more ad hoc, more open to day-by-day politics, more consistent 
with the vision of the Federal government as parent and State and local 
governments as children than the decision-by-waiver regime contemplated 
by Executive Order 1 3083. Such a case-by-case “let’s make a deal” regime 
was precisely what all Reagan actions and Executive Orders on Federalism 
sought to do away with. As earlier noted, 1 hope that this Committee will 
take steps to ensure not only the revocation of Executive Order 13083, but 
that it will take on and negate the centralizing, Washington-knows-best 
mindset that produced it. 

Unaccountable. “Blame Washington” Conduct bv State and Local 
Officials: Perhaps the greatest contribution 1 can offer this Committee 
comes from my experience as the Federal point person who was charged 
with reducing Federal regulatory control over the categorical programs 
placed in the Reagan Block Grants. While, as noted, we ultimately 
succeeded in reducing the number of Federal Register pages for those 
programs from 905 to 3 1, the howls, threats, screams and cries of anguish 
that accompanied that outcome were great as 1 had expected. 

But here’s the surprise: The loudest protests against reducing the 
Federal regulatory role often came from State and local officials. Those 

officials had become comfortable with being passive supplicants to Federal 

agency officials, had used their powerlessness to immunize themselves from 

blame when the programs they administered were operating inefficiently or 
failed to achieve their stated objectives. 

Thinking as I did that State and local officials would welcome the 
enhanced authority that the Reagan Administration had sought to give them, 
and thinking that they would be our allies in struggles against entrenched 
Federal bureaucracies that had long managed the Federal categorical 
programs, 1 was stutmed to discover that the reverse was often the case. The 
fact was that many (but, thank goodness, not all) State and local officials had 
grown comfortable with doing a little but coming to Washington to demand 
higher appropriations for categorical programs- a process that made them 
agents and allies of the Federal bureaucracies that regulated them. 

From that experience, 1 came to recognize that a healthy Federalism is 
fragile in character. 1 came to see that many State and local officials had to 
be affirmatively compelled to take responsibility for the programs they 
ostensibly administered, had to be compelled to act as policymakers. I came 
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to see that the accountability which accompanies authority was frightening 
to many State and local officials, who took personal and political profit from 
the anonymity, shorter hours and dependency that went with Federal control. 

That the issuance of Executive Oder 13083 has met with such 
outrage from State and local officials is healthy - in many ways a testament 
to the still-continuing effects of the Reagan Federalism revolution. But 
Members of this Committee need to realize that this reaction is not innate. 
Based on my experience, 1 believe that matters can easily return to the days 
of an all-controlling Federal government - with the support of State and 
local officials. A critical means of ensuring a genuine partnership in 
governance between Federal, State and local officials is vigilance of 
Congress and the press like that being exercised today. 

It is for such reasons that 1 take such pleasure in this Committee’s 
leadership. Knowing as I do that the bureaucratic impulse can be 
comfortable to many State and local officials, 1 believe it vital for there to be 
constant Congressional oversight in support of a healthy system of 
Federalism. This is particularly urgent because, on the record of Executive 
Order 13083, neither the White House staff appears to strongly care about it 
nor have any signals to do so been sent by the President. 

The importance of today’s hearing would be difficult to understate. 
Dealing as it does with the issue described by Woodrow Wilson as “the 
cardinal question of our constihitional system,” I hope that this Committee 
will ensure that our constitutional system is moved back to its intended 
future. 
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Mr. McIntosh. Thank you, Mr. Horowitz. 

Mr. Hickok, would you share with us a summary of your testi- 
mony, please? 

Mr. Hickok. Yes, I would be glad to. Thank you, Mr. Chairman, 
I must confess, sitting here this morning and during the day listen- 
ing to the conversation about federalism, it’s really quite stunning. 
Before I took the job I have now as secretary of education in Penn- 
sylvania, I was an academic. Most of my writing is on the Constitu- 
tion, the framers, a lot of it on federalism. And for a certain period 
of time, I had the privilege of serving in the Reagan administration 
on the federalism Working Group, succeeding Michael Horowitz. 

And so as I listened to the debate and the discussion, it is cer- 
tainly a testimony, I think, to the individuals who served on that 
working group and the individuals in this chamber that we are 
quoting Madison and Wilson and Jefferson and talking about a po- 
litical principle and a constitutional principle which for more than 
200 years has not received the kind of attention that it has de- 
served, and that’s federalism. 

I return to the quote you started these hearings with, from 
James Madison in Federalist 45, because I think it captures the es- 
sence of what at least the framers felt they were all about when 
they wrote the principle of federalism into the Constitution. 

The powers delegated by the proposed Constitution to the Federal Government 
are few and defined. Those which are to remain in the state governments are nu- 
merous and indefinite. The former wiU be exercised principally on external objects, 
as war, peace, negotiation, foreign commerce; with which the last, the power of tax- 
ation will, for the most part, be connected. The powers reserved to the several states 
will extend to all objects which, in the ordinary course of affairs, concern the lives, 
liberties and properties of the people, and in the internal order, improvement and 
prosperity of the state. 

The notion was then, and should be now, that States matter, 
that States as political entities matter. That’s why we have the 
Senate the way it is structured, to represent the States. And that 
very principle has for so long been at odds with much of what goes 
on in official Washington, in every branch of official Washington. 

And that is why the Executive order that President Reagan 
signed was an attempt, we think an important one at that time, 
to try to reassert that important principle in the way the executive 
branch conducts its business. There’s been talk about the way Con- 
gress operates, the way the courts interpret the Constitution. Those 
are separate questions, and to me they’re very important questions 
with regard to federalism. We can explore that. But the Executive 
order is all about how the executive branch operates. 

One of the things I would point out about President Reagan’s Ex- 
ecutive order was his statement of federalism principles that really 
introduces the Executive order. We spent a lot of time on that, be- 
cause what we were trying to do is up front articulate in very bold 
and explicit terms what federalism actually does mean in the 20th 
century, not just how it’s a political principle with regard to the 
role of the States, but how it also helps to nurture citizenship, pro- 
tect individual liberties, and create another check on the power of 
the central government. Federalism, if it doesn’t exist, means there 
are no checks on the power of the national government, and that 
certainly is contrary to what the Constitution is all about and what 
we envisioned, what the framers envisioned. If you look at the Ian- 
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guage of 13083, it includes language justifying national action 
“when there is a need for uniform national standards.” Who would 
determine whether such a need exists or not is not discussed in the 
Executive order. I would presume probably some unelected bureau- 
crat. 

In President Reagan’s Executive order, the President, while rec- 
ognizing such a need may exist under certain conditions, states 
that setting uniform national standards for programs should not be 
encouraged and that when possible, Washington should “defer to 
the States to establish standards.” 

President Clinton’s Executive order states that national policy 
may be necessary “when States have not adequately protected indi- 
vidual rights and liberties.” Again, there is no language discussing 
just what constitutes adequate protection of rights and liberties, 
nor who would determine that. 

President Reagan’s order explicitly recognized the pivotal role 
federalism plays in protecting individual liberties, while arguing 
that national action should be taken only “where constitutional au- 
thority for the action is clear and certain and the national activity 
is necessitated by the presence of a problem of national scope.” 

President Clinton’s order would call for a process “to permit 
elected officials and other representatives of State and local govern- 
ment to provide meaningful and timely input in the development 
of regulatory policies that have federalism implications.” 

President Reagan’s order asserted that a State should have max- 
imum discretion in the administration of national policies, and that 
Federal oversight of State administration is neither necessary nor 
desirable. 

Under President Clinton’s order, States can apply for waivers of 
regulations, suggesting, therefore, that some exceptions can be 
made to accommodate States. 

President Reagan’s order subscribed to the idea that any excep- 
tions made would be regarding national action, and national action 
was not preferable to action taken by States. 

President Clinton’s order makes no reference to Federal execu- 
tive preemption, a major concern of the States, as was discussed 
earlier today. Moreover, President Clinton’s order does away with 
the federalism assessment created by the Reagan order. 

While Executive Order 13083 does invoke the framers of the 
Constitution and refer to the principle of federalism they embraced, 
in my opinion it does precious little to ensure that principle lies be- 
hind the actions of the national government, and even less to en- 
sure that the authority of the States is protected and the national 
government remains limited. It is not truly a federalism Executive 
order. It is in many ways a management directive telling the bu- 
reaucracy to go through the federalism motions and to do whatever 
they deem necessary to implement national policy, whether or not 
that policy tramples upon the constitutional authority of the 
States. 

So I would join with the others in these panels today rec- 
ommending that the Executive order not proceed. Thank you. 

[The prepared statement of Mr. Hickok follows;] 
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Testimony of Eugene W. Uickok Regarding Executive Order 13083 and Federalum 


Thank you Mr Chairman for the opportunity to appear before you today to 
discuss Executive Order 13083, signed by {Resident Clinton, and the constitutional 
principle of federalism. 

I should preface my comment by admitting that I come to this table with my own 
biases. During my term of service in the Department of Justice, during the Reagan 
Administration and under Attorney General Edwin Mcese m, I spent a great deal of time 
working on federalism issues with the White House Working Group on Federalism 
Indeed, the executive order on federalism issued by President Reagan in 1987 - the 
executive order revoked by President Clinton- was the product of President Reagan’s 
Federalism Working Croup So it should come as no surprise to the members of the 
Committee that 1 think the initial executive order got it right, and President Clinton’s 
executive order does not 

It is hard to imagine a more maligned, misunderstood, or distorted political 
pnnciple in the United Slates than federalism. For far too long, federalism has been 
dismissed by advocates of cemralized power as a codeword for “states’ rights” and all 
that it symboliaes For many, if not most students of Ametican politics, federalism 
means nothing more than intergovernmental relations As a political principle, 
federalism has, until relatively recently, been something of a constitutional orphan before 
the federal bench. The courts have paid lip service at best to the Tenth Amendment to the 
Constitution, and aided and abetted the expansion of national power at the costs of the 
sovereignty of the states 

While it is something of an overstatement to characterise the Constitution of the 
United States as nothing more than a “bundle of compromises,” the fact is that the 
Constitution was indeed a product of compromise The men who gathered in 
Philadelphia during the Summer of 1787 were keenly aware of the fact that they were 
delegates sent by their respective states to do whatever might be necessary to improve 
upon the hopelessly flawed Articles of Confederation The document that emerged from 
their deliberations called for a new national government of limited and enumerated 
powers. It called for a bicameral national legislature in which one chamber would 
represent the citizens of the Slates while the other chamber would represent the States 
themselves It called for a system of separation of powers and checks and balances to 
ensure that the new national government would remain a limited government Before the 
Constitution could take effect, it would need to be ratified by at least nine of the then 
thirteen states. And any change in the Constitution, subsequent to its ranfication. would 
require the support of a supermajority of the Stales Whhin a few years of ratification, 
the Constitution was amended to include an explicit recognition of the powers reserved to 
the States: The Tenth Amendment 

I memion all of this because it is very important to remember that the political 
security of the States was very much on the minds of the men who wrote the 



168 


2 


Constitution. They sought to create a national government, surely, but a national 
government that would not threaten the political health of the States. Federalism as we 
know it was created at the Constitutional Convention of 1787. Up until that time there 
were generally recognized to be two ways of structuiing government: decentralization of 
power and centralization or consolidation of power Under the Articles of Confederation, 
political power was decentralized among the thirteen States. There was not national 
authority That approach was not working. The alternative, consolidated national 
authority over and above the States, was too extreme for the Framers, threatening the 
very sovereignty of the States So they &shioned a compromise, creating a national 
authority with some absolute powers over a limited number of issues, while 
simultaneously securing the sovereignty of the States. As a Constitutional principle, 
federalism is about the proper relationship of the States to the national governmem. And 
the Framers of the Constitution felt there was indeed a proper relationship to be achieved 
and maintained, lames Madison, in Federalist 4S explains the nature of federalism 

The powers delegated by the proposed Constitution to the federal 
government are few and defined. Those which are to remain in 
the State govetrunents are numerous and indefinite. The former 
will be exercised principally on external objects, as war, peace, 
negotiation, foreign commerce, with which the last the power 
taxation will, for the most pan, be connected The powers reserved 
to the several States will extend to all objects which, in the 
ordinary course of affairs, concern the lives, liberties and 
properties of the people, and in the imerrtal order, improvement 
and prosperity of the State 

Much has transpired since Madison wrote that passage The nature of federalism 
in the United States, especially during the twentieth century has changed dramatically 
from what the Framers of the Constitution envisioned. Indeed, h can be argued that the 
Framers’ understanding of federalism has been turned on its head Today, the national 
government touches the lives of every individual and daily shapes the political landscape 
of every community. And the political authority of the States is challenged constantly 
through legislation passed by Congress, executive and bureaucratic decision making and 
fiat, and judicially imposed mandates 

When President Reagan assumed office he rightly understood that something 
needed to be done to try to redirect American politics and government so that it might 
move toward the sort of federal balance originally sought by the Framers. Being a former 
governor, he recognized how the Stares were mistreated by Washington. Moreover, he 
understood that federalism, properly understood, could reinvigorite not only Slate 
government, but citizenship itself Perhaps most importantly, President Reagan saw the 
inherent injustice created when non-clectcd public officials create policies through 
regulation that undermine the governing authority of States 


With this in mind, the Presidem created a White House Working Croup on 
Federalism under his Domestic Policy Council. That Working Croup issued a report. 



169 


3 


documenting in detail the evolution of federalism and calling for action to curb the 
national government and reinvigorate federalism as a Constitutional principle. That 
report led to Executive Order 12612, issued by President Reagan in Octobw 1987. That 
order places the burden on the national government whenever it acts to demonstrate 
constitutional and statutory authoriaation for the action, and sutes that “Constitutiona] 
authority for Federal action is clear and certain only when authority for the action may be 
found in a specific provision of the Constitution, there is no piovision in the 
Constitution prohibiting Federal action, and the action doei not encroach upon the 
authority reserved to the Stales.” Moreover, the order established special reijuirements 
governing executive preemption for State laws in order to limit the degree to which 
federal executive agencies can displace State policies with their own. The order also 
esublished a procedure for conducting a fede^sm assessment anytime a proposed 
national policy might have sufficient implications for undermining the sovereignty of the 
States 


Perhaps the most unique aspect of Executive Order 12612 is the statement of 
federalism principles that introduces the order Those principles were intended to set the 
Constitutiona] record straight by setting forth in bold terms the nature of federalism as 
envisioned by the Framers and how that vision should direct the actions of the executive 
branch of the national government. The principles assert the importance of federalism to 
the operation of a limited national govemmem, the vitality and sovereignty of the States, 
and the protection and exercise of political liberty. The rest of the executive order it 
premised upon this statement of principles, as a reaffirmation of the fundamental 
importance of federalism to the proper operation of the natimia] government. 

It is nothing short of ironic - and I would assert very troubling - that President 
Clinton, a former governor and a former leader among governors, would sign an 
executive order that undermines the veiy constitutional and political principle he says in 
the order he seeks to protect and promote. Executive Order 13083, on the surfecc, seems 
to uphold the division of nations! and State authority envisioned by the Framers. But the 
order itself does little to promote federalism while providing ample room for the further 
diminution of State authority through national executive action. 

In the provisions relating to criteria for federalism policymaking. Executive Order 
1 3083 includes language justifying national action "when there is a need for unifotm 
national standards." Who would determine whether such a need exists or not is not 
discussed; presumably some Washington bureaucrat In President Reagan’s executive 
order, the Resident, while recognizing such a need may exist under certain conditions, 
states that setting uniform national standards for programs should not be encouraged and 
that, when possible, Washington should “defer to the Slates to establish standards.” 
President Clinton’s executive order states that national policy may be neocssaiy ‘Vhen 
States have not adequately protected individua! rights and liberliea.” Again, thcK is no 
language discussing just what constitutes “adequate protection “ of rights and liberties, 
nor who would determine that. President Reagan’s order explicitly recognizes the pivotal 
role federalism plays in protecting individual liberties while arguing that national action 
should be taken only 'Where constitutional authority for the action is clear and certain 
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and the national activity ia necessitated by the presence of a problem of national scope.” 
President Clinton's order would call for a process “to permit elected officials and other 
representatives of State and local government to provide meaningful and timely input in 
the development of regulatory policies that have federalism implications.” Presidem 
Reagan's order asserted that the States should have "maximum discretion" in the 
administration of national policies and that “federal oversight of State administration is 
neither necessary nor desirable " Under President Clinton's order, States can apply for 
waivers of regulations, suggesting some exceptions can be made to accommodate the 
States. President Reagan's order subscribed to the idea that any exceptions made would 
be regarding national action and that national action was not preferable to action takea by 
the States. President Clinton's order makes no reference to federal executive preemption, 
a major concent in Presidem Reagan’s order and a major concern of the States. 

Moreover, President Clinton does away with the federalism assessment created by 
President Reagan 

While Executive Order 13083 does invoke the Framers of the Constitution and 
refer to the principle of federalism they embraced, it does precious little to ensure that 
principle lies behind the actions of the national government and even lets to ensure the 
authority of the States is protected and the national governmem remains limited It is not 
truly a federalism executive order. It is, instead, a management directive to the 
bureaucracy to go through the federalism motions and then do whatever they deem 
necessary to implement national policy, whether or not that policy tramples upon the 
Constitutional authority of the States 

There has been much discussion in Washington in recent years about the 
appropriate role and scope of narional goverrrmental power. We hear of “redefining” 
government, “downsizing’' government, “devolution” of government, and 
“decentralizauon" of government At a time when citizens are questioning the role of 
government more than ever, a national discussion about the proper relationship between 
the States and Washington might inspire greater interest in the overall health of out 
polity, a renewal of citizenship and civic awareness, and a heightened understanding of 
the limits of governmem in solving many of the problems this nation faces. Rather than 
issue an executive order that undermines federalism, I would encourage the Presidem to 
reaffirm Executive Order 12612 and engage the nation and this Congress in a thoughtful 
discussion of federalism and the role of governmem in the twenty-first century. But in 
any event, I encourage this Committee to convey to the President their concern about 
Executive Order 13083 and the threat to federalism it represents. 


Eugene W Hickok 
Seaetaiy of Education 
Commonwealth of Pennsylvania 
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Mr. McIntosh. Thank you, Mr. Hickok. 

Mr. DeSeve. 

Mr. DeSeve. Thank you, Mr. Chairman. I’m here today to dis- 
cuss with you the issuance of Executive Order 13083 on federalism. 
Executive Order 13083 combines elements of Executive Orders 
12612, “Federalism”, and 12875, “Enhancing the Intergovern- 
mental Partnership”, into one directive. 

This Executive order updates the previous Executive order on 
federalism to take into account recent Supreme Court decisions and 
unfunded mandates legislation. For example, section 2(c) of Execu- 
tive Order 12612 states that “the constitutional relationship among 
sovereign governments. State and national, is formalized in and 
protected by the Tenth Amendment in the Constitution.” Recent 
Supreme Court cases, however, make it clear that State sov- 
ereignty is also protected by the llth amendment and by the struc- 
ture of the Constitution itself. 

The statement of federalism principles set forth in section 2 of 
Executive Order 13083 reflects the Supreme Court’s recent state- 
ments concerning the constitutional sources of federalism prin- 
ciples. Executive Order 13083 was updated not only to reflect re- 
cent Supreme Court decisions, but also to account for legislative 
enactments occurring after the previous federalism order. 

Section 6(b) in Executive Order 12612 called on agencies to pre- 
pare a federalism assessment. Since the promulgation of Executive 
Order 12612, the Congress passed, and President Clinton signed, 
the Unfunded Mandates Relief Act of 1995. UMRA, as it’s known, 
now governs the formal analysis of the federalism implications of 
agency initiatives. It includes a judicially enforceable requirement 
that Federal agencies prepare written statements identifying and 
analyzing the federalism implications of certain rules, and de- 
mands that each written statement contain “a qualitative assess- 
ment of anticipated costs and benefits” to States affected, to af- 
fected State, local and tribal governments, and a description of con- 
sultations with representatives of affected State, local and tribal 
governments. 

UMRA also eliminated the ambiguity in Executive Order 12612 
as to when a federalism assessment was required. Section 6(b) in 
Executive Order 12612 called on agencies to prepare a federalism 
assessment when, in the judgment of the agency’s designated fed- 
eralism compliance official, a proposed policy had sufficient federal- 
ism implications to warrant the preparation of a federalism assess- 
ment. UMRA, in contrast, explicitly sets forth the standard for 
preparation of a written statement addressing federalism concerns. 
Section 202 of UMRA directs an agency to prepare such a state- 
ment for any regulation that “may result in expenditures by State, 
local and tribal governments in the aggregate of $100 million or 
more.” 

UMRA, in short, enacted into law and clarified the policy choices 
expressed in provisions of Executive Order 12612 pertaining to fed- 
eralism assessments. Accordingly, Executive Order 13083 defers to 
Congress for its policy conclusions on this issue. It accepts the con- 
gressional determination as to when a formal federalism assess- 
ment should be required, and it endorses the congressional evalua- 
tion of the tradeoff between competing objectives: efficient and 
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timely implication of Federal law on the one hand, and full under- 
standing of federalism implications, documented through the publi- 
cation of formal federalism assessments, on the other. 

Moreover, the order reinforces the policy of not burdening States 
with undue costs or inappropriate mandates by assuring that agen- 
cies have an effective process that permits “elected officials and 
other representatives of State and local governments to provide 
meaningful and timely input in the development of regulatory poli- 
cies that have federalism implications.” 

Executive Order 13083 retains the requirement in the previous 
orders that direct agencies to closely examine the constitutional 
and statutory authority behind any Federal action that would limit 
the policymaking discretion of State and local governments. To help 
agencies carry out that assessment, the authority sets forth Fed- 
eral policymaJdng criteria that agencies shall consider, along with 
fundamental federalism principles, in formulating or implementing 
policies that have federalism implications. 

In addition, Executive Order 13083 builds on earlier orders and 
recent legislation to protect States from expensive and onerous un- 
funded mandates. It instructs agencies to streamline their proc- 
esses under which State and local governments apply for waivers 
of statutory and regulatory requirements, and directs agencies to 
consider waiver applications with a view, quote, with a “view to- 
ward increasing opportunities for utilizing flexible policy ap- 
proaches at the State or local level.” 

In sum. Executive Order 13083 reflects the administration’s 
strong commitment to promoting federalism principles. The admin- 
istration has a proven record on federalism issues. It has worked 
and consulted extensively with States and local governments on 
regulatory matters. It has supported the Unfunded Mandates Re- 
lief Act of 1995. It has opposed, or sought to limit, on federalism 
grounds, legislation that would expand Federal law into areas tra- 
ditionally reserved to States. At the same time, it has recognized 
the bedrock constitutional principles that postulate our Nation’s 
commitment to federalism begins with the understanding that 
there must be a balance between Federal and State authority. 

After hearing concerns from representatives of State and local 
governments, the administration 2 weeks ago announced it would 
delay implementation of Executive Order 13083 for an additional 
90 days in order to consult thoroughly with those groups and oth- 
ers about the content of the order and to make changes where ap- 
propriate. This will be done through the existence of an Executive 
order before the effective date of Executive Order 13083. The effect 
of the new Executive order will be to suspend Executive Order 
13083, and thus Executive Orders 12612 and 12865 will remain in 
effect during the period of consultation. 

Thank you very much, Mr. Chairman. I’m happy to answer your 
questions. 

[The prepared statement of Mr. DeSeve follows:] 
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BEFORE THE 

SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH, 

NATURAL RESOURCES, AND REGULATORY AFFAIRS 
HOUSE COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 

July 28, 1998 


Good morning, Mr. Chairman and Members of the Committee. I am here today to 
discuss with you the issuance of Executive Order 13083, “Federalism.”' 

President Clinton built a strong record on federalism by making certain that major 
legislation was attuned to the needs of State and local government. He signed into law the 
Unfunded Mandates Relief Act of 1993, a top legislative priority for State and local governments 
that had languished in Washington for many years. This Act built on the Clinton Administration 
Executive Order 12875 which instructed agencies to “reduce the imposition of unfunded 
mandates upon State, local and tribal governments;”. He signed into law the landmark new 
welfare bill in 1996 that gives States unparalleled flexibility to design and implement their own 
programs to move welfare recipients into the workforce. The Administration created a new 
100,000 cops program that gives cities and towns help in beefing up their community policing 
forces without having to fill out an enormous amount of paperwork. 

Executive Order 13083 combines elements of Executive Orders 12612, “Federalism,”* 
and 12875, “Enhancing the Intergovernmental Partnership,”* into one directive. This Executive 

' 63 Fed. Reg.27651 (May 19, 1998). 

* 52 Fed. Reg. 41685 (October 30, 1987). 

’ 58 Fed. Reg. 58093 (October 28, 1993). 
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Order updates the previous order on federalism to take into account recent Supreme Court 
decisions and unfunded mandates legislation. For example, section 2(c) of E.O. 12612 states that 
“[t]he constitutional relationship among sovereign governments, State and national, is formalized 
in and protected by the Tenth Amendment to the Constitution.” Recent Supreme Court cases, 
however, make it clear that state sovereignty is also protected by the Eleventh Amendment and 
by the structure of the Constitution itself^ The Statement of Federalism Principles set forth in 
Section 2 of E.O. 13083 reflects the Supreme Court’s recent statements concerning the 
constitutional sources of federalism principles. 

E.O. 13083 was updated not only to reflect recent Supreme Court decisions, but also to 
account for legislative enactments occurring after the previous Federalism order. Section 6(b) in 
E.O. 12612 called on agencies to prepare a Federalism assessment. Since the promulgation of 
£.0. 12612, the Congress passed, and President Clinton signed, the Unfimded Mandates Relief 
Act of 1995 (UMRA).* UMRA now governs the formal analyses of the federalism implications 
of agency initiatives. It includes a judicially enforceable requirement that federal agencies 
prepare written statements identifying and analyzing the federalism implications of certain rules 
and demands that each written statement contain ”a qualitative assessment of anticipated costs 
and benefits” to affected state, local, and tribal governments and a description of consultations 
with representatives of affected state, local, and tribal governments. 

UMRA also eliminated the ambiguity in E.0. 12612 as to when a Federalism Assessment 
was required. Section 6(b) in £.0. 12612 called upon agencies to prepare a Federalism 
Assessment when, in the judgement of the agency’s designated Federalism comphance official, a 
proposed policy had "sufficient federalism implications to warrant the preparation of a 
Federalism Assessment.” UMRA, in contrast, explicitly sets forth the standard for the 


* See, Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); Printz v. United States, 
U7S. Ct 2365 (1997). 


’ P.L. 104-4, enacted March 22, 1995. 
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preparation of a written statement addressing federalism concerns. Section 202 of UMRA directs 
an agency to prepare such a statement for any regulation that “may result in expenditures by 
State, local, and tribal governments in the aggregate of $100,000,000 or more.” 

UMRA, in short, enacted into law, and clarified, the policy choices expressed in 
provisions of E.O. 12612 pertaining to Federalism Assessments. Accordingly, E.O. 13083 
defers to Congress for its policy conclusions on this issue. It accepts the Congressional 
determination as to when a formal federal assessment should be required and it endorses the 
Congressional evaluation of the tradeoff between competing objectives: efficient and timely 
implementation of federal law, on the one hand, and full understanding of federalism 
implications, documented through the publication of forma! federalism assessments, on the other. 
Moreover, the Order reinforces the policy of not burdening states with undue costs or 
inappropriate mandates by assuring that agencies have an effective process that permits “elected 
officials and other representatives of State and local governments to provide meaningful and 
timely input in the development of regulatory policies that have federalism implications.” (Sec. 
4(a)).^ 


E.O. 1 3083 retains the requirements in the previous Orders that direct agencies to closely 
examine the constitutional and statutory authority behind any federal action that would limit the 
policy-making discretion of States and local governments, and to carefully assess whether that 
action is necessary. To help agencies carry out that assessment, the Order sets forth federal 
policy making criteria that agencies shall consider, along with fundamental federalism principles, 
in formulating or implementing policies that have federalism implications. These include: 


“States and local governments are often uniquely situated to discern the sentiments of the 


^ In addition, S^tions 1(c) and 6 in E.0. 13083 make it clear that, while independent 
regulatory agencies are encouraged to comply with this Order, they are not required to do so. 
This change was made in deference to the Congi^ional intent that certain agencies were to be 
given a measure of independence from direct Presidential supervision. 
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people and to govern accordingly.” (Sec. 2 (e)). 

“Uniform, national standards can inhibit the creation of effective solutions to those 

problems." (Sec. 2 (f)). 

In addition, E.O. 1 3083 builds on earlier orders and recent legislation to protect states 
from expensive and onerous unfunded mandates. It instructs agencies to streamline their 
processes under which State and local governments apply for waivers of statutory and regulatory 
requirements, and directs agencies to consider waiver applications with a “view towards 
increasing opportunities for utilizing flexible policy approaches at the State or local level." (Sec. 
5(b)). 


E.O. 1 3083, in sum, reflects the Administration’s continued strong commitment to 
promoting federalism policies. The Administration has a proven record on federalism issues. It 
has worked and consulted extensively with states and local governments on regulatory matters. It 
supported the Unfunded Mandates Relief Act of 1995. It has opposed, or sought to limit, on 
federalism grounds, legislation that would expand federal law into areas traditionally reserved to 
the states. At the same time, it has recognized the bedrock constitutional postulate that our 
Nation’s commitment to federalism begins with the understanding that there must be a balance 
between state and federal authority. As stated in Section 2(c) of the Order: 

Federalism reflects the principle that dividing power between the Federal Government 
and the States serves to protect individual liberty. Preserving State authority provides an 
essential balance to the power of the Federal Government, while preserving the 
supremacy of Federal law provides an essential balance to the power of the States. 


After hearing concerns from representatives of State and local governments, the 
Administration two weeks ago announced it would delay implementation of E.O. 13083 for an 
additional 90 days in order to consult thoroughly with those groups about the content of the 
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Order, and to make changes where appropriate. 


Thank you, Mr. Chairman. I am happy to answer your questions. 
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Mr. McIntosh. Great. Thank you, Mr. DeSeve, and we will get 
back to you. I’ve got several questions for you. 

Our next witness is Lieutenant Governor of Vermont Mr. Doug- 
las Racine. Would you share a summary of your testimony with us? 

Mr. Racine. Thank you, and good afternoon, Mr. Chairman and 
members of the subcommittee. My name is Doug Racine and I 
serve as Lieutenant Governor of the State of Vermont. 

I come before the committee today to testify to President Clin- 
ton’s long-standing support for and commitment to a true federal- 
ism partnership with the States. As a former Governor, President 
Clinton knows firsthand that the Federal Government must be sen- 
sitive to the prerogatives of State and local governments, and un- 
derstands the needs for flexibility in designing bottom-up plans to 
address various issues. 

The President has built a strong record on federalism by making 
sure major legislation is attuned to the needs of State and local 
governments. I am confident that with the extension of time for 
consultation agreed to by the White House, this Executive order 
will be balanced and sensitive to the concerns of State and local 
governments. 

The President’s record on federalism is strong and clear. In 1995 
the President signed into law the Unfunded Mandates Relief Act, 
a top legislative priority for State and local governments that lan- 
guished in Washington for many years. In 1996 the President 
signed into law the landmark new welfare bill that gives States un- 
paralleled flexibility to design and implement their own programs 
to move welfare recipients into the work force. And the President 
created the new COPS programs that gives States, cities and towns 
help in beefing up their community policing forces without having 
to fill out an enormous amount of paperwork. 

Let me outline three specific instances where I have personally 
witnessed this administration’s commitment to States, and high- 
light the outstanding work the administration has done to make 
user-friendly key programs that are affecting the people of Ver- 
mont. 

The first program is COPS, the Community Oriented Policing 
Services Program, an administration initiative that has offered 
over $ 10 million in resources to Vermont and has enabled local po- 
lice and sheriffs’ departments in my State to hire over 100 new po- 
lice officers. COPS was designed to give localities the freedom and 
flexibility to set their own priorities and address problems in the 
way they think is best. 'They choose how many officers they want 
and what technology they feel can be helpful. 

The Clinton administration has designed the program to be re- 
sponsive to the needs of State and local governments by making it 
virtually free of bureaucracy. The application process is only a page 
and a half long. And when a local department wants to reapply, 
they just decide how many additional officers they want to request 
and notify the designated COPS grant advisor for Vermont. 

And although we are small and our requests are small, the 
COPS office treats us as customers of the Federal Government and 
provides services in an efficient and prompt manner. COPS is re- 
sponding to real needs and has made safer communities a reality 
in Vermont. 
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While I’m discussing crime control and criminal justice, I also 
want to mention the National Criminal History Improvement Pro- 
gram which was part of the 1994 Crime Act. Again, this is an area 
where there is a clear recognition of the preeminence of State and 
local governments in providing police protection to our citizens. 

This program has allowed Vermont to automate our criminal 
records system, providing better and more timely information to 
police officers. This is critical in saving officers’ lives and in suc- 
cessfully prosecuting criminals. In Vermont we have automated our 
State Police Department with $2.5 million in virtually no-strings- 
attached Federal funds, allowing us to develop a Vermont-style re- 
sponse to our most pressing police needs. 

The second example of the Clinton administration’s commitment 
to providing States unprecedented flexibility involves health care 
coverage. The Department of Health and Human Services, through 
its HeSth Care Financing Administration regional office in Boston, 
worked for over a year with Governor Howard Dean and his ad- 
ministration to design a program which is providing health care 
coverage for thousands of Vermonters who previously had been — 
who had very limited or no health care coverage at all. This waiver 
was a result of President Clinton’s initiative to use section 1115 of 
the Social Security Act to allow States more flexibility under the 
Medicaid program. 

Vermont’s health care agenda is to provide universal coverage to 
its population. Under our waiver, Vermont embarked on an innova- 
tive program to move our Medicaid population into a managed care 
system. The resulting savings have been applied to our Vermont 
Health Access Plan, which, together with the usual State match, 
extends Medicaid coverage to working adults and others who are 
under 150 percent of the Federal poverty level. 

This program is cost neutral to the Federal Government. Because 
of our ambitious agenda and the flexibility of the Clinton adminis- 
tration, we are showing that managed care can save Federal dol- 
lars. We’ve applied those savings to provide health care coverage 
to an additional 15,000 Vermonters. With a population of only 
560,000, this is a significant improvement. Due in large part to this 
program, the rate of uninsured individuals in Vermont has been re- 
duced from 11 percent down to 6.8 percent. 

Additional savings are also being used to provide a pharmacy 
benefit for Vermont’s Medicare population. This is a tremendous 
benefit to 7,000 mostly elderly Vermonters who previously had re- 
ceived no assistance for pharmaceuticals. Again, Federal flexibility 
is allowing us to help thousands of Vermonters maintain their 
health and their independence. 

My third example is in the area of welfare reform. The President 
has a proven record of working with the States in this critical area 
of public policy. Vermont was the first State to receive a welfare 
reform waiver from the Clinton administration, 2 years prior to the 
enactment of Federal welfare reform. Thus, our demonstration 
project, called the Vermont Welfare Restructuring Project, was the 
first State-wide reform effort to take advantage of the Clinton ad- 
ministration’s pledge to give States greater flexibility in testing 
welfare reform strategies. 
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With this flexibility, we have created a Vermont style of welfare 
reform with an emphasis on employment, work training in other 
skills, and day care assistance. We hope that our little State of Ver- 
mont can serve as a national model for family friendly and humane 
welfare reform. 

I offer my experience and knowledge of the Federal Government’s 
partnership with the State of Vermont to demonstrate the adminis- 
tration’s commitment to State prerogatives. State officials in Ver- 
mont report a high degree of cooperation and support from Federal 
agencies. While we have not always seen eye-to-eye, we have al- 
ways worked in close consultation and found an open door. 

Just as in Vermont and the other States we work to find a prop- 
er balance between State and local government, so you too are 
struggling with similar issue of balance between the Federal Gov- 
ernment and States’ rights. This is not an easy issue. 

I welcome the administration’s decision to suspend the current 
Executive order on federalism while additional consultations take 
place, and I believe that good faith discussions will lead to a final 
Executive order that we can all be proud of and that we can sup- 
port. 

Thank you. 

Mr. McIntosh. Thank you, Mr. Racine. 

Finally, Mr. Schwartz, welcome, and if you would share with us 
a summary of your testimony. 

Mr. Schwartz. Thank you, Mr. Chairman. Chairman, members 
of the committee, my name is Mark Schwartz and I’m a member 
of the City Council in Oklahoma City. And I would first like to take 
note that as coming representing a city that has had significant 
tragedy as a result of terrorism against government and elected of- 
ficials, on behalf of the city, our condolences and sympathy to the 
families and to the Members and the staff of Congress here. We 
understand that. 

I currently serve as president of the Oklahoma Municipal 
League, and I have been past president of the National League of 
Cities. But let me make a note very clear, I am not here on behalf 
of the National League of Cities today. I am pleased to have this 
opportunity to be present. 

I am here to focus on a few of these issues from a personal per- 
spective regarding the issues on Executive orders on federalism 
that is the subject of this hearing. I also want to state that I by 
no means oppose the statements that have been made as contained 
in the writings by Councilman O’Neill from the National League of 
Cities in the context of consultation. Rather, I’m here to provide 
you with my personal insight between the administration and mu- 
nicipalities and the National League of Cities when I was president 
last years. 

As we’re all aware, the issue of consultation with State and local 
government is at the center of this debate to a great extent. I think 
most everyone here this morning sat and said that they think the 
Clinton administration has consulted time and time again, why 
didn’t it happen this time? Well, the White House has stated that 
it did in fact make a mistake because they did not consult. To re- 
solve the matter, as I think we’ve just heard from testimony from 
Mr. DeSeve that they’re going to issue another Executive order to 
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delay this, suspend it for 90 days, so they can get the parties to 
the table and determine those appropriate perspectives from local 
governments, which I think is very appropriate. 

I’ve had, for a number of years — I’ve been in office since 1987 — 
dealings with the White House both under President Bush and 
under President Clinton. On April 19, 1995, one of the first phone 
calls that I received was from Marcia Hale, who at the time was 
Intergovernmental director, and her statement was, “We’re here for 
any resources Oklahoma City needs, whatever it may be.” Obvi- 
ously we had the same concerns and expressions from Members of 
Congress, and the Senate as well. 

That really has continued on through this date with the new di- 
rector, with Mickey Ibarra, in terms of consulting with Oklahoma 
City and to assist us on any matter. During my tenure as president 
of the National League of Cities, Intergovernmental Relations was 
there to coordinate anything that was necessary in terms of admin- 
istration or Cabinet folks for meetings and questions or other 
issues that may come up. 

I find it helpful when people like to talk. I’ve had the same abil- 
ity with Members of Congress and Members of the Senate, my del- 
egation in particular, obviously, in terms of when I served in that 
capacity. From my perspective, Mr. Chairman, I think that the 
Intergovernmental Office does a pretty good job. I think Mickey’s 
outreach to staff and his staff to local government officials really 
has been pretty good. As I said, this time they made a mistake, but 
that happens. 

And I would like — ^you know, I think most of us from time to 
time have made mistakes, and the real critical issue is whether or 
not they have taken the necessary steps to correct the situation. 
And, in my opinion, they have stated very clearly today, in writings 
to the Big Seven and then again today in testimony that the^re 
going to do that. 

I serve in a nonpartisan capacity as a member of the Oklahoma 
City Council. I have tried to maintain this perspective when I rep- 
resent my city with Members of Congress and the administration. 
And in this capacity, I do want to state that when President Bush 
was in and Bill Canary head of the Office of Intergovernmental Af- 
fairs, I think that he did a wonderful job too. 

Nobody ever gets full agreement in Washington, DC, when we 
come here. But as long as the door is open to talk, I think that’s 
the critical and important step, because if you can’t talk you’re 
never going to reach an accord or any agreement. 

Since there’s going to be a 90-day period for these discussions to 
take place, it would seem to be that surely during this period, if 
not sooner, and I’m hopeful, to be honest with you, that this can 
be resolved in the next 3 weeks or the first month of those 90 days, 
to get this issue put to rest and resolve it. I anticipate that is going 
to happen. 

I would say, and I want to make a quick comment on a comment 
made by Mr. Horowitz, and I have to give you purely the municipal 
official’s perspective, whether a preemption comes about through 
legislation or it comes about through a regulatory matter, when 
you’re sitting at city hall and you increase the taxes to the utility 
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bill or whatever it may be to your taxpayers, a preemption is a pre- 
emption no matter what you call it. 

And I think in terms of this committee addressing issues of pre- 
emptions, I would suggest the committee consider ways to remedy 
some of these issues and the preemption problems that have oc- 
curred in the Telecommunications Act of 1996 when it came to 
siting of cell towers; to the issue of takings which has been raised; 
and very importantly, the Internet Tax Freedom Act, in terms of 
what may happen to municipalities and their tax base. Oklahoma 
exists on sales tax. 

I think those issues need to be addressed in Washington, DC, a 
tremendous perspective. I do think that the recommendations made 
by the National League of Cities in Councilman O’Neill’s written 
comments on page 5 for a moratorium on new Federal preemptions 
by the House and Senate, along with the other four items, I concur 
with them. I think they make sense, and I think that the position 
of NLC to sit there and negotiate is critical. 

All I’m saying is, I think the White House has acknowledged that 
and they’re going to sit down and they’re going to do it, and we’re 
going to resolve — they’re going to resolve this matter, working with 
local governments. 

'Thank you, Mr. Chairman. 

[The prepared statement of Mr. Schwartz follows:] 
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Good morning Mr. Chairman and Members of the Committee. My name is Mark 
Schwartz. I serve as a member of the City Council in Oklahoma City, a position I have held since 
1987. I also currently serve as the President of the Oklahoma Municipal League, and as the 
Immediate Past President of the National League of Cities. I am pleased to have the opportunity 
to testify before your committee today. 

I am here today to focus on certain issues Klating to the Executive Orders on Federalism 
which arc the subject of (his hearing Let me state first that I am not here to oppose the position 
of the National League of Cities in the context that consultation wifii state and local governments 
should be held in connection with the drafting of Executive Order 13083. Rather, I am here to 
provide you with my personal insight as to the relationship between the Administration and local 
government as well as the relationship between the Administration and the National League of 
Cities during my service as President of NLC during 1997. 

As we are all well aware, the issue of consultation with state and local govenuncnls is at 
the center of this debate. The White House has stated that it should have discussed the proposals 
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contained in Executive Order 130S3 with state and local govenuncnt representatives prior to its 
issuance. To resolve this matter, the White House has advised the Big Seven that it going to 
delay the implementation of the Executive Order so that all interested patties can be at die table 
to assure that appropriate perspectives &om local government can properly been obtained. 

For the past several years I have had extensive dealing with the White House, in 
particular the Office of Intergovernmental Affairs. One of the first phone calls that I received on 
April 19, 1995, was fiom then Director of Intergovenunental Affairs. Marcia Hale. She was 
calling to assure me that all resources of the Federal Govetmnent would be available to assist my 
community in the aftermath of the Murrah tragedy. This attitude and desire to render assistance 
continues through today under the leadership of Mickey Ibarra, current Director of 
Intergovernmental Affiiirs 

During my tenure as NEC President in 1997, members of the admirristrafion were always 
responsive to my calls for assistance and the opportunity to meet over various issues. While we 
did not reach agreement on all issues, the opportunity for tUscussion and debate was always 
ptesettt. Mickey Ibarra, along with Lynn Coder, addressed Icxal officials from across the nation 
at the NLC Annual Conference in December, 1997, a! my request When local officials at that 
particular meeting requested an additioual meclmg in March 1998 at ibe White House dwing the 
Congressional Chy Conference, diey made it happen. In March of 1997, Vice President Gore 
addressed the National League of Cities Conference, along with various members of the 
President's Cabinet 

For the most part, they do a pretty good job. I believe the outreach by Mickey Ibarra aixl 
his staff to local government officials has been outstanding. This time they made a mistake - it 
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happens. Who in this room has not made one from to time ? The critical issue is whether or 
not they hove taken the necessary st^ to correct the situation — they have. 

1 serve in a non-partisan capacity as a member of the Oklahoma City Council. I have tried 
to maintain that perspective when I represent my ciQ^, when I speak with members of Congress 
or the Administration. In this non-partisan capaci^ let me also state that ibc outreadi by Bill 
Canary, the foimer Director of Intergovenunental Af&iis under President Bush, was also 
excellent 

As the administration has agreed to a ninety (90) day delay of the proposed Executive 
Order, the result is that both E.0. 12612 (October 26. 1997) and E.0. 12875 (October 26, 1993) 
remain in lull force and effect. 

Surely during the next three months state and local govenunem repieseotatives and the 
White House will be able to reach an accord on the proposed Executive Order on Federalism. We 
should not forget that President CUoton signed into law the Urdiinded Mandates Relief Act of 
1995, after hs proper passage by the Congress. 

The Memorandum for the Members of diis Committee axmouncing this hearing stated 
*'This heating also will examine the need for a legislative solution to address the concerns of 
Stale and local goveniments". I would suggest that the committee consider ways to ranedy the 
preemption problems which have occurred as a result of the Telecommunications Act of 1996 
(in particular the siting of cell towers); the preemptions as contained in the Interoet Tax Freedom 
Act, as passed by the House, and the "Takuigs'' le^slatioo. I imagine that all of my colleagues 
present today would concur if you wexc to agree to address these issues as well. 

I agree with the National League of Cities that the White House should negotiate 
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revisions in consultation with leaders of organizations of state and local elected officials before 
revoking the previous Executive Order (RO. 12S75) or its predecessor (E.0. 12612). The irony, 
Mr. Chairman, is that the White House has agreed to do just that 

Thank you Mr. Chairman for this opportunity. 1 will be pleased to answer any 

questions. 
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Mr. McIntosh. Thank you, Mr. Schwartz. 

Well, in fact, let me check with Mr. DeSeve now. I like your rec- 
ommendation that it be settled in the next 3 or 4 weeks, because 
that will give us time in September, if it hasn’t been resolved, to 
address it in Congress. 

But is that a possibility, Mr. DeSeve, that we could see that hap- 
pen? 

Mr. DeSeve. We indicated to the representatives of the Big 
Seven that we’re prepared to start immediately working with them 
to try to find that solution. I don’t see any reason it has to take 
a long time. 

Mr. McIntosh. Have you had any meetings with them since the 
July 17th announcement? 

Mr. DeSeve. No, I think Mr. Ibarra’s meeting last week was the 
only one we’ve held, but we’ve been in constant telephone commu- 
nication with each of the individual groups. 

Mr. McIntosh. OK. Let me ask you just to react to Mr. Begala’s 
statement, do you think this is kind of cool that the President can 
make the law of the land with a stroke of the pen? 

Mr. DeSeve. I think I would defer to Mr. Hickok and Mr. Horo- 
witz, because I think they participated in what was to them a very 
exciting experience in getting 12612 out. And I think that any time 
you participate, work with the President to try to influence policy, 
whether it’s by an Executive order or by legislation, I could associ- 
ate myself with Paul’s remarks and say it does feel kind of cool. 
Now the question is 

Mr. McIntosh. This Executive order was kind of cool? 

Mr. DeSeve. No, I think in retrospect “kind of cool” is the wrong 
expression for any Executive order. I wouldn’t use that, but I could 
understand how one would. 

Mr. McIntosh. Let me ask you, then, turning to the other chart 
up there, President Reagan’s Executive order required the federal- 
ism assessments. You’ve explained that President Clinton’s new 
proposed Executive order does not, but that there is a fail-back pro- 
vision in the Unfunded Mandates Act. 

Are you suggesting that we should, in order to — see, that was 
passed with Congress having in mind that there was this protec- 
tion for the other policies of less than $100 million — should we now 
take up legislation to extend that to all policy decisions? 

Mr. DeSeve. We’re not in favor of that. I think Mr. Barr testified 
that as soon as you do that — earlier spoke — as soon as you do that, 
you put yourself in a box, because what you put inside the box or 
put outside the box — not in legislation, he was really referring to 
Executive orders — is limiting. So as soon as you start to legislate 
on this matter, you will limit. If you go down to $50,000 or go down 
to $100,000, what’s the right limit? We think this Executive order 
is expansive 

Mr. McIntosh. I’m thinking zero, so all policies. 

Mr. DeSeve. That may be good. We certainly at this time don’t 
support, don’t see a need for legislation, but we’d be happy to talk 
to you about the nature of any legislation you might want to pro- 
pose. 

Mr. McIntosh. Will the revised Executive order reinstate the 
protections on requiring assessments for all regulations? 
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Mr. DeSeve. It could be. What we’ve said is everything is on the 
table. We want to be very clear that we’re not starting with 13083, 
we’re not starting with 12875, we’re not starting with 12612. We’re 
starting with the principles that govern federalism in our conversa- 
tions with the Big Seven. So it’s entirely possible that that kind of 
issue could be resolved in that way. I don’t know the answer to 
that because we haven’t begun. 

Mr. McIntosh. So what you’re saying is, with all of those four 
items listed there, there’s no guarantee that you’ll go back to the 
Reagan Executive order in this process? 

Mr. DeSeve. But there’s also no presumption that we will not 
have those principles reflected. What I’m saying is we’re starting 
with essentially a clean slate, with all of the history before us. 

Mr. McIntosh. Even though what you said in your testimony 
was the Reagan Executive order would remain in full force and ef- 
fect during that time. 

Mr. DeSeve. That is correct. That is correct. 

Mr. McIntosh. But you don’t want to start from there in figur- 
ing out where to go next. 

Mr. DeSeve. I’m happy to start from there. I would be perfectly 
delighted to start from there. 

Mr. McIntosh. Well, which is it? I mean, you were saying a 
clean slate 

Mr. DeSeve. My point is. I’m happy — I’m happy to start from — 
your question, I thought, and I may have misinterpreted it, was at 
the end of the day will we end up there. I said I don’t know where 
we’ll end up. I’m perfectly happy to start with 12612 as a basis of 
conversation and discussion. 

Mr. McIntosh. That sounds promising. Let me clarify it, because 
it sounded different than where I thought you were going earlier. 
But the witnesses earlier said they would like to engage in a proc- 
ess where we started with the previous Executive orders, both of 
them, and then had a discussion with the White House about 
issues they felt needed to be updated because of recent Supreme 
Court cases, which they, by the way, thought might mean that they 
needed to be strengthened even further to reflect other provisions 
in the Constitution that guaranteed State prerogatives. 

Are you saying that these discussions you plan to have will be 
formatted in that way, to look at the — start with the previous Exec- 
utive orders and say we’ll assume these are the basis of what we’re 
going to do and what — now figure out what changes to be made? 

Mr. DeSeve. What we’d like to — what I’m trying to say is, we’d 
like to work with the parties. What I’ve heard today is a full ex- 
pression that they don’t want to start with 13083 as the basis for 
a discussion. That’s real clear to us. And I also heard today that 
there is a desire — Mr. Blue, for example — to get all of the prin- 
ciples on the table. I could start with principles. I could start with 
a document. I can start in a variety of different places. 

What I would like to do is consult with them about where they’d 
like to start. I appreciate Mr. Horowitz’s comment that we’re called 
the most consultative and skillful. I’m not sure whether consult- 
ative was a compliment or not; I think skillful may have been, at 
least a backhand compliment. What we want to do is consult with 
them about where we start. For us to go in with a presupposition 
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that we’ll start here or there is to violate the nature of that con- 
sultative process. 

Mr. McIntosh. So you’ve had one meeting, and you plan to con- 
sult with them first about where to start a substantive meeting on 
how to write this Executive order? 

Mr. DeSeve. That could certainly be an easy way to start. I can’t 
set the ground rules. 

Mr. McIntosh. It brings back visions of the days when Henry 
Kissinger had long negotiations about the shape of the table with 
the — ^to resolve the North Vietnamese conflict, that went on for 
months. My question would be, do you think you can get this done, 
and in what timeframe? 

Mr. DeSeve. We’re going to work as hard as we can to get it 
done. I’ve been involved in labor negotiations and consultations 
that have been resolved very quickly, and I’ve been involved in pro- 
tracted negotiations. I can’t tell you, starting. We’d like to get this 
done and get on and do other things. I know the Big Seven would 
like to get it done and get on and do other things. Until I sit down 
with folks, I can’t tell you what the timing is likely to be. 

Mr. McIntosh. So there’s no guarantee you’ll finish it before the 
election? 

Mr. DeSeve. There’s no guarantee we’ll finish it before the elec- 
tion. We’re committed to start at the beginning, get a full and free 
airing of all of the issues that are involved, resolve it as quickly 
as we possibly can. That’s our commitment. 

Mr. McIntosh. I have to tell you, given the track record of this 
Executive order, that that doesn’t reassure me that Congress 
should defer action. 

But my time has expired. I will have several other questions in 
another vein. Let me turn now to Mr. Sanders. Do you have ques- 
tions for this panel? 

Mr. Sanders. Just a few, Mr. Chairman. 

The issue that you’re touching upon is a very fascinating issue. 
It’s an issue probably that has been discussed in this building for 
decades and decades and decades, and there’s always been a ten- 
sion between local, State and Federal Governments. 

Forty years ago, as you will well remember, there were Gov- 
ernors of the States proclaiming loudly and clearly, “Segregation 
now, segregation forever,” and “Anybody in that terrible Federal 
Government who’s going to tell us that black people have the right 
to vote or sit in the front of the bus, my God, they’re ruining our 
way of life, and it’s that big, bad Federal Government.” Right? And 
fortunately the American people decided that ending segregation 
and apartheid in certain parts of our country was a proper role for 
the Federal Government, amid tremendous conflict. 

Right now in my State of Vermont we have — we border New 
York State and we border New Hampshire. I think nobody thinks 
today that New York State has the right to pollute Lake Cham- 
plain and say, “Hey, that’s our business, and we don’t care where 
the pollution goes, even if it comes to the State of Vermont,” nor 
can New Hampshire do what it wants to do. Environmental mat- 
ters are of deep concern to the American people, and I think it is 
widely recognized that the Federal Government has an important 
role to play. 
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And what ends up being the proper role of the Federal Govern- 
ment, the proper role of the State government, the proper role of 
local government, is tough stuff. It is tough stuff. And I am glad 
to hear that the administration has, as I understand it, acknowl- 
edged that they acted in this case without proper consultation of 
State government, and they are now going to go forward and ask 
for the advice and consultation, and we think that that’s a proper 
thing to do. I think everybody acknowledged that what the Clinton 
administration did was wrong. 

I would simply repeat a point that I made earlier, Mr. Chairman, 
that while it may be fun to beat up on the Clinton administration 
today, I think we can argue even very recently that here in Con- 
gress there has been — and Mr. Schwartz mentioned some examples 
of it — outrageous acts, to my mind, of Federal preemption, but they 
took place from the Congress and not the Clinton administration. 

The takings legislation, for example, that Mayor Rendell from 
Philadelphia talked about, expressing his strong opposition, it was 
his point of view, and I agree with it, stepped all over the rights 
of the cities and States to make their own land use regulations. 

Mr. Schwartz mentioned the telecommunications bill and the 
towers issue, telecommunications towers, which has been a major 
issue in the State of Vermont. And in fact the Clinton administra- 
tion and Chairman Kennard of the FCC has played a very good 
role in saying that he will do everything that he can to allow these 
decisions to be reached within the State government and not pre- 
empted by the Federal Government. 

In the State of Vermont we take environmental regulations pret- 
ty strongly, maybe more strongly than many other States. And up 
until the telecommunications bill, a town and the folks in the town 
had the right to negotiate, had the right to say “No, we think that 
that tower is in a poor place from an environmental point of view,” 
and Federal legislation passed by the Republican party would have 
taken away our right to do that, and we appreciate Mr. Kennard 
and the administration helping us out there. 

Interstate banking. I’m a member of the Banking Committee. I 
believe I was the only member of the entire 51-member Banking 
Committee who thought that maybe it was not a good idea that the 
Federal Government take away the ability of States to make impor- 
tant decisions regarding the purchasing of banks. 

I gave some examples a little while ago about the health care 
bill. The managed care bill that was just passed last week took 
away a lot of the prerogatives of the State of Vermont to protect 
our consumers. 

Now, having said all of that, and recognizing in my view that 
this is a bipartisan problem, that it’s been a historical problem, 
there is an issue, Mr. Chairman, that I think we should also touch 
and throw into the hopper, and I throw it into the hopper without 
giving you any solutions. And that is, in the election coming in No- 
vember, about 37 percent of the American people are going to vote. 
Most people do not take what we do here terribly seriously any- 
more, don’t think that what we do is relevant to their lives. I think 
one of reasons they correctly perceive that is the power that money 
and corporate influence plays over the political process. 
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So I want to throw into the hopper that when we talk about 
local, State and Federal initiatives and how they interact, it is to 
understand that here at the Federal level we cannot stop corpora- 
tions who contribute huge sums of money to both political parties. 
We cannot stop the power of corporate mergers which are taking 
place, of corporate mergers in the media, so that a smaller number 
of folks now control what we see and hear. 

As I throw into the hopper this issue, it is very difficult to imag- 
ine small States or even large States being able to cope with the 
very powerful monied interests and corporate interests which to my 
mind are influencing the agenda of this country. It is not an acci- 
dent, starting — not starting but certainly accelerating under the 
Reagan administration, the growing gap between the rich and the 
poor in this country, the fact that working people are working 
longer hours for lower wages. Who is going to protect those folks? 
Do you think people in small States and medium-size States have 
the power to stand up to monied interests? I doubt it. 

So I think, Mr. Chairman, I do really applaud you. I think this 
is an important hearing. There are a lot of dynamics that are going 
on. I am concerned that so many people are giving up on govern- 
ment, no longer believe they have the power to influence decisions 
which affect their lives. 

So thank you, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Sanders. 

I would just take up one thing that you mentioned there on the 
Federal — on elections. One of the things I hear from county clerks 
back in my State is they’re frustrated that they can’t update their 
voter rolls because of a well-intended act that Congress passed in 
terms of trying to expand access to voting in the Motor Voter Act. 
But I think it has perhaps been incorrectly interpreted to say you 
can’t remove people from the voter rolls who no longer live in the 
district. And, so maybe that’s an area where we can come back and 
get together on. 

Mr. Sanders. Well, Mr. Chairman, on that one I would respect- 
fully strongly disagree with you. I don’t think the motor voter bill 
went far enough. I would suggest to you that in the six States this 
country — Maine, North Dakota, and a few others — which basically 
have same-day registration, where people can walk in and register 
on that day, you know what? Their voter turn out is much higher 
than they are in other States. I believe the Federal Government 
does have a very important role in making sure that every Amer- 
ican should be able to vote with as least obstacles, as fewer obsta- 
cles as possible. 

Mr. McIntosh. Right, right. I think we’re talking about flip sides 
of the problem, and just make sure the other municipalities or 
wherever the person lived before that can adequately update their 
records as well. 

Let me get back to this. The question I’ve got now for Mr. 
DeSeve is, who was involved in the development of the Clinton Ex- 
ecutive order, the 13083 version of the Executive order? 

Mr. DeSeve. Primarily the executive offices and the President 
typically are involved in such things. The White House General 
Counsel’s Office, the Office of Management and Budget, the Office 
of Information and Regulatory Affairs, within that, the NEC, the 
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DPC, all participated, and I think I said White House Counsel 
along the way. 

Mr. McIntosh. And were you involved in that drafting? 

Mr. DeSeve. I was not involved. At that time I was not involved. 

Mr. McIntosh. Will you be involved in the consultation and ne- 
gotiations? 

Mr. DeSeve. I believe that I will. 

Mr. McIntosh. OK. And I understand that there was an attor- 
ney in the White House Counsel’s Office who has done a lot of work 
on federalism in his career, a Professor William Marshall. Do you 
know 

Mr. DeSeve. Bill Marshall, yes. 

Mr. McIntosh. Was he involved in drafting the Executive order? 

Mr. DeSeve. Yes, he was. 

Mr. McIntosh. And one of the reasons — and I would like to ask 
unanimous consent to be put into our record some testimony that 
he gave to the full Committee on Government Reform and Over- 
sight before, I believe before he was in the White House Counsel, 
when he was a professor at Case Western Reserve Law School, and 
he talked extensively about federalism. 

[The prepared statement of Mr. Marshall follows:] 
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Mr. McIntosh. But one of the things he noted was that the Con- 
stitution will only he of little help, that the Supreme Court has 
made it clear that, with very limited exception, the lines of demar- 
cation between Federal and State and local power are to be deter- 
mined as a matter of policy by Congress and not, as a matter of 
constitutional law, by the courts. 

Now, I’m troubled by that. And I don’t want to — ^you’re not a law- 
yer, are you, Mr. DeSeve? 

Mr. DeSeve. I am not a lawyer, no. 

Mr. McIntosh. I don’t want to ask you to make opinion about 
the law. 

Mr. DeSeve. Thank you. 

Mr. McIntosh. But does that reflect the administration’s opin- 
ion? And if you want to ask your colleague from OLC if that’s its 
opinion, or does OLC give greater weight to the Constitution? 

Mr. DeSeve. I think I can answer that. I don’t believe that that 
reflects the administration’s position. I think that the final product 
in 13083 is a reflection of the administration’s position. Mr. Mar- 
shall I think at that time was testifying as a private citizen, as a 
professor. 

Mr. McIntosh. That’s correct. And I’m glad to hear that, because 
I think that went far. 

Does the gentleman from OLC want to — do you want to add any- 
thing to that? 

Mr. Moss. [Mr. Randolph Moss, Office of Legal Counsel, Depart- 
ment of Justice]. Well, I have not reviewed Mr. Marshall’s testi- 
mony. But one thing I might note is there has been substantial de- 
velopment in the law in this area over the past few years, and the 
Supreme Court has really I think fairly remarkably changed the 
law in this area. And I don’t have the date of his testimony, so I 
can’t put it up against the opinions. 

Mr. McIntosh. It was July 1995, so maybe some — ^you may be 
right. OK. Good. I’m glad to hear that, because I was troubled 
when I was looking through some of the earlier testimony. 

Let me say also, and ask this question, if the Supreme Court has 
expanded the constitutional protections for the States in some of its 
decisions, which is the way I would read some of the recent ones, 
why would the administration decide in its Executive order to go 
the opposite way and weaken some of the protections that the 
States have? 

Mr. DeSeve. I think the issue about whether or not there’s a ref- 
erence to the 10th amendment or the 11th amendment is disposi- 
tive there, and that — I don’t think we felt it necessary to reference 
the constitutionality or the constitutional basis for federalism in 
the Executive order. We presupposed that and took it into account. 

What we tried to do is to look at the recent Supreme Court cases 
and the Unfunded Mandates Act and bring the Executive order up 
to date. What we’re hearing from many of our State and local gov- 
ernment friends is that the language that we used and the way we 
did that is not something that they’re satisfied with, and we do 
want to talk to them about that. 

Mr. McIntosh. Well, I have to say, I think when you go — when 
you have cases that say we’re going to defer to the States more 
than we have in the past, which is a la 3 mian’s way of looking at 
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those Supreme Court decisions, to then have an Executive order 
that tells the regulators, as Michael Horowitz pointed out, ‘Tou 
don’t have to ofTer as much protection, you have the option of pre- 
empting the States,” seems to me to use those cases as an excuse 
for going in the wrong direction, and I think that would be unwise. 

Whose idea was it to update the Executive order? Do you know, 
Mr. DeSeve? 

Mr. DeSeve. I don’t know that there was any one individual who 
had the idea. Sally Katzen, who was the head of Office of Informa- 
tion and Regulatory Affairs, and folks in the Counsel’s Office in the 
White House had looked at a series of Executive orders. This was 
not an isolated case. I believe there was one on Indian tribal rela- 
tions. I believe there was another on families. So it was really a 
broad look. And I don’t think there was one individual who one day 
went out and said, “Let’s do it this way.” Sally was the point per- 
son within the administration for dealing with those. 

Mr. McIntosh. And, did Ms. Katzen have the pen? Did she draft 
the order for that? 

Mr. DeSeve. I think that’s safe to say, that she was the coordi- 
nator. As you know, the way we work within the White House is, 
we share drafts and we circulate drafts within, so that anyone has 
an ability to annotate or put in place. I don’t know that Sally would 
have rejected out of hand a particular suggestion or a comment. 

And I honestly, I wish I could answer the question, who did the 
first draft. I think it was probably done by a committee that in- 
cluded OIRA staff. Office of General Counsel staff, DPC staff, NEC 
staff. It was a really — there really was a lot of coming together on 
that. 

Mr. McIntosh. Would you — and you can do this for the record 
later — submit to us the names of the folks who were involved in 
that process 

Mr. DeSeve. Sure. 

Mr. McIntosh [continuing]. Both the original subcommittee and 
then others who were consulted? 

Mr. DeSeve. I will be delighted to. I can give you — ^you know, 
again, we certainly indicated that Mr. Marshall was involved. Ms. 
Katzen was involved. We had folks from NEC. And let me be very 
careful to check and give you the whole list. I can give you a parti^ 
list now. Let me give you the whole list of those who’ve been in- 
volved. I know you have made a document request as well, and 
may we package that with the document request so they both come 
up at the same time? 

[The information referred to follows:] 

The following people were a part of the working group on the “Federalism” Execu- 
tive order. 

Office of Management and Budget: Sally Katzen was the lead and Jefferson Hill 
was her primary su^ort staff. 

Office of the Vice Resident: Lisa Brown 

Department of Justice: Randy Moss 

White House Counsel’s Office: Bill Marshall 

Mr. McIntosh. That would be great. Are you able to do that fair- 
ly expeditiously? 

Mr. DeSeve. I will have to talk to Bob Damus, the general coun- 
sel, who got the document request. He is going to try to respond 
to your deadline. You gave him a target date. He is going to try 
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to respond. If he does not, if there is any problem, he will contact 
staff to let them know what the issues are. 

Mr. McIntosh. Let me ask you on that, one of the things that 
would be helpful is if you have a timeframe that you ascertained 
before that response is due, let us know so we can understand the 
timeframe in which you are working on. 

Mr. DeSeve. I understand that. I will be happy to do that. 

Mr. McIntosh. I have another round of questions. Bernie, do you 
have some? 

Mr. Sanders. I do, Mr. Chairman. Getting back to my concern 
about the Clinton administration’s not consulting with State or 
local officials, let me ask the elected officials up here, Mr. Racine 
and Mr. Schwartz, if they have the same concerns about congres- 
sional action which did not perhaps consult with local or State gov- 
ernment? For example, Mr. Racine, then Mr. Schwartz, there was 
legislation passed by a Republican controlled Congress that would 
preempt State law by removing securities fraud cases from State 
courts. 

Do you recall any consultation on that issue? 

Mr. Racine. I do not. 

Mr. Schwartz. I do not, sir. 

Mr. Sanders. We talked a moment ago about the Telecommuni- 
cations Act, which would preempt local authority with regard to 
siting towers and antennas on property. Doug, do you remember? 

Mr. Racine. I recall only that it happened, and then we had to 
respond to it. 

Mr. Sanders. We didn’t even know it happened. We learned 
after the fact. This was a huge bill, this was not a major issue. Mr. 
Schwartz, do you recall any discussion on that? 

Mr. Schwartz. No, sir. 

Mr. Sanders. The Republican Contract with America, there were 
provisions there that would preempt State law by putting a cap on 
punitive damages. Anyone recall? Mr. Racine, Mr. Schwartz, do you 
recall discussion with the States on that one? 

Mr. Schwartz. Not to my recollection. 

Mr. Racine. No. 

Mr. Sanders. Abortion is a very controversial issue, which I 
don’t want to get into right now. The State of Vermont has a lib- 
eral approach and believes that women and their doctors should be 
making those decisions. Recently in the last couple of years the 
Congress has passed legislation which would override State law 
with regard to late term abortions. 

Mr. Racine, do you recall any discussion with Vermont doctors 
who might have a different opinion on that? 

Mr. Racine. Not that I am aware of, no. 

Mr. Schwartz. It is not a municipal issue. 

Mr. Sanders. I could go on amd on. I guess the point I would 
make, not defending the Clinton administration in this action, is to 
say that I very often find that when people are ideologically moti- 
vated to pass something, they move very, very quickly. I very rare- 
ly, and I am not saying it does not happen, but I very rarely mind 
folks who are sa3dng, you know, I really would like to push this 
thing throughout the country, but, you know, I respect local and 
State government and I am not going to do it. Sometimes that hap- 
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pens, but I have found that both Republicans and Democrats have 
felt that the idea they were fighting for was more important than 
the respect due to local and State governments. 

Doug, you mentioned a little while ago that in fact despite the 
fact Vermont is a small State, that in fact you thought we got a 
pretty good hearing from the Clinton administration on a number 
of issues. 

Mr. Racine. Just based on the discussions I had to prepare my 
testimony today, I spoke with our commissioner of the Department 
of Social Welfare and the commissioner of the Department of Public 
Safety, and they both, without prompting, emphasized they felt 
they had a good working relationship with the people at their re- 
spective Federal agencies; that not only were they cooperative, they 
were actually very supportive and worked as partners with them 
to develop some of the Vermont initiatives I talked about here. 

Mr. Sanders. We only deliver three electoral votes, right? 

Mr. Racine. We only have three, but we feel our voice gets 
heard. 

Mr. Sanders. Thank you. Thank you, Mr. Chairman. 

Mr. McIntosh. Thank you, Mr. Sanders. My local officials are 
glad they don’t have to address the question of partial birth abor- 
tion, but maybe they would want to be consulted. I think it would 
be wise for us to do so. 

Let me turn to Mr. Horowitz. You mentioned in your testimony 
a characterization of a waiver-based “let’s make a deal” govern- 
ment, instead of principled federalism. Could you elaborate on that 
for us? 

Mr. Horowitz. Yes, Mr. Chairman. That really gets to one of the 
things at the end of Mr. DeSeve’s comment that he highlighted as 
something that indicated the Clinton administration’s commitment 
to principles of federalism when he talked about section 5 of this 
Executive order that provides for expedited, more flexible waiver 
policies. 

I think analysis of that provision is of great importance, because 
that provision was among the few provisions in the prior Clinton 
Executive order that was not revoked, but was carried forward. 

In the first Clinton Executive order, which kept the presump- 
tions in favor of States, as did the prior Reagan Executive order, 
adding a flexible waiver provision was a good thing. It was yet an- 
other mechanism that further empowered States to get their poli- 
cies adopted. 

But when the presumption was flipped, as indeed it was in the 
second Clinton Executive order, keeping the waiver provision in 
there really told what the game was about, where this Executive 
order was coming from. It was, gee, we will be very kind to you, 
we will be very flexible when you come petitioning us. 

I noted, for example. Lieutenant Governor Racine gave us an ex- 
ample of terrific federalism, the waiver that the regional office gave 
to the State of Vermont. By the Reagan concept, by my concept, 
that is the reverse of federalism. Waiver federalism is big daddy 
getting importuned and being generous rather than not generous. 
That is not a structural kind of federalism. That is a “let’s make 
a deal” kind of approach where Uncle Sam is more generous rather 
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than being less generous. That is not, it seems to me, what the 
subject of this hearing is about. 

What the subject of this hearing is about is moving away from 
waivers as the mechanism of making decisions, it is moving away 
from this sort of “let’s make a deal,” case-by-case negotiation over 
particular matters, toward a structural redefinition of powers that 
says irrespective of the issue. Feds, you have less leverage. You 
must defer in maximum circumstances to what State government 
laws are or what State government policies are, and if you do not, 
you better explain it. 

So restoring the presumption is terribly important. Repealing 
this God-awfiil, indefensible Executive order is, as I say, the easy 
part of the thing. But I do note that retaining the waiver provision 
gives away the game in terms of the kind of federalism that this 
small band within the White House thinks is appropriate. 

I will say one other thing about Mr. DeSeve’s testimony. I used 
to handle Executive orders and I found it striking when you asked 
about the players in the process, that he just talked about a few 
people at the White House. We used to consult with the Federal 
agencies as well. This was not only non-consultative to State and 
local governments, it may well have been non-consultative with re- 
spect to the rest of the Federal Government, another element that 
I find troublesome and striking. 

Mr. McIntosh. Let me ask you this: What do you think should 
be done, including should Congress act to pass by statute the sub- 
stance of the earlier Executive order? 

Mr. Horowitz. I think you need to go further, is my point. I 
think first we need to confine ourselves to regulatory federalism, 
and again, Mr. Sanders, your comments are trenchant. To you, 
motor-voter as a legislative matter is not preemptive but ought to 
be passed because it enforces the Constitution. To other conserv- 
atives who look at the provisions of the Constitution that say you 
cannot take property without just compensation, the takings bill is 
enforcement of the Constitution. That is a debate that is not going 
to be resolved except on the floor of Congress. 

But when you are talking about regulatory federalism, the power 
of unelected bureaucracies to override elected officials in State and 
local governments, there are structural things that need to be done, 
I would say legislation that really goes further, that defines when 
in the most careful terms, and doesn’t leave it as vague as this Ex- 
ecutive order. The Executive order was useful because it set a tone. 
But this administration has indicated it will only be dragged kick- 
ing and screaming back to that kind of regime. 

I think we need to have legislation that helps undermine the ca- 
pacity of unelected Federal bureaucracies to override the laws 
passed and the constitutions of individual States. I think a tougher 
legislative approach is very much in order. 

Mr. McIntosh. Mr. Hickok, what do you think should be done? 

Mr. Hickok. I would tend to agree. When we issued the Execu- 
tive order previous to that, there was a report put together by the 
Working Group on Federalism which went into great detail trying 
to talk about the status of federalism. At that point in time, it may 
seem hard to believe, but if you looked at 200 years of federalism 
history as interpreted by the courts, as acted upon by Congress and 
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the executive branch, quite literally you could not name an 5 dhing 
a State could do with complete confidence knowing that it could not 
be overturned either by the courts or by Congress. The only thing 
we could come up with was they could choose where to locate their 
capital and be confident no one could stop them from doing that. 
Things are looking better, but the fact is because of the fact that 
federalism as a principle has not been the animating principle it 
should be for 200 years, it is very important that legislation be con- 
sidered to make sure that there are limits placed on the executive 
branch, and indeed limits placed on Congress. 

The whole idea of a written Constitution and a 10th amendment 
of that Constitution is to get in the way, to make it difficult to do 
whatever you want to do. Talking to your point, Mr. Sanders, it 
really is part of the reason you have a Constitution, so you cannot 
just pass a bill into law because you think it is a good idea. You 
have to pay attention to constitutional provisions. I would argue 
that is one thing we need to do. 

Mr. McIntosh. Let me ask unanimous consent that we put that 
report into the record. 

[The information referred to follows:] 
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THE STATUS OF FEDERALISM IM AMERICA 

A REPORT OF THE WORKING GROUP ON FEDERALISM 
OF THE DOMESTIC POLICY COUNCIL 


EXECUTIVE SUMMARY 

The Working Group on Federalism was established by the 
Domestic Policy Council in August 1985, It is an inter-agency 
working group consisting of representatives of nine agencies and 
the White House. The central purpose of the Working Group is to 
develop strategies for ensuring that federal law and regulations 
are rooted in basic constitutional federalism principles. The 
Working Group meets regularly to identify and develop initiatives 
for restoring a proper federal balance to American government. 

In addition, the Working Group has become a forum within the 
Administration for the discussion of important issues relating to 
the proper relationship between the national government and the 
governments of the several States, 

In keeping with its assigned mission, the Working Group has 
prepared for the Domestic Policy Council a comprehensive report 
analyzing the contemporary status of constitutional federalism in 
America, 


Chapter I 

The last 200 years have witnessed the evisceration of 
federalism as a constitutional and political principle for 
allocating governmental power between the States and Washington. 
The Founding Fathers' vision of a limited national government of 
enumerated powers has gradually given way to an expansive, 
intrusive, and virtually omnipotent national government. States, 
once the hub of political activity and the very source of our 
political tradition, have been reduced — in significant part — 
to administrative units of the national government, their 
independent political power usurped by almost two centuries of 
centralization. 

Chapter 1 of the Report seeks to rescue federalism from the 
definitional confusion that has come to surround it. Federalism, 
as understood by the Framers of the Constitution, requires a 
recognition that the authority of the national government extends 
to a few enumerated powers only and that all powers not delegated 
by the States to the national government, nor denied to the 
States by the Constitution, are reserved to the States, James 
Madison in Federalist No. 45 stated: 

The powers delegated by the proposed Constitution 
to the Federal Government are few and defined. 

Those which are to remain in the State Governments 
are numerous and indefinite. The former will be 
exercised principally on external objects, as war, 
peace, negotiation, and foreign commerce; . , , 
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The powers reserved to the several States will 
extend to all the objects, which, in the ordinary 
course of affairs, concern the lives, liberties 
and properties of the people; and the internal 
order, improvement, and prosperity of the State, 

This understanding of federalism is made explicit in the 
Constitution by the Tenth Amendment. Federalism is a constitu- 
tionally based, structural theory of government designed to 
ensure political freedom and responsive, democratic government in 
a large and diverse society. 

Chapter I also provides an overview of the historical trend 
toward centralization of government in this country. The major 
thrust toward centralization has occurred during the twentieth 
century, with the Depression of the 1930s leading to a fundamen- 
tal transformation in the nature of the relationship between the 
national government and the States. The national government 
emerged from the Depression as that government to which many 
Americans look for a response to their problems, its powers 
having been greatly enhanced through its virtually boundless 
power to condition a State's receipt of federal money on the 
State's conformity to national policy priorities. VAiile the 
tendency toward centralization in American government has been 
shaped by a host of political, social, and economic trends, 
centralization could not have occurred to the extent it has 
without an expansive and in some cases erroneous judicial reading 
of the scope of national governmental powers. 

Chapter II 


The nationalization of state sovereignty can be traced in 
large part to the way the Supreme Court and the Congress have 
applied and interpreted the Constitution. Chapter II of the 
Report surveys the significant doctrinal developments in 
constitutional law and congressional action that have led to the 
erosion of federalism in this country. Congress, through 
grasping extensions of the Necessary and Proper Clause, the 
Commerce Clause, and the spending power, has increased the size 
and extended the reach of the national government far beyond the 
scope of the national powers enumerated and fairly implied in the 
Constitution. The Supreme Court, however, through the power of 
constitutional interpretation, has been the dominant force in the 
decline of federalism, either by ratifying actions taken by the 
political branches of government or interpreting (in truth, 
amending) the Constitution so as to place limitations on the 
States not expressed in the Constitution itself. 

Perhaps the greatest blow to federalism has come from the 
Congress' and Supreme Court's interpretation of the Commerce 
Clause. Available evidence suggests that the Framers' principal 
reason for empowering Congress to regulate interstate commerce 
was to permit the national legislature to eliminate, or at least 
control, state-created trade barriers; power to regulate 
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intra-state commerce was not granted to the national government. 
By 1942, however, the Supreme Court had opined that Congress 
could use the commerce power to regulate purely local activities 
that, when considered alone, have no impact on interstate 
commerce, so long as the class of such activities might 
reasonably be deemed to have substantial national consequences. 
This 'cumulative effect' principle opened the flood doors of 
federal regulation. Because virtually all the objects over which 
the States’ reserved sovereign powers bear at least some 
theoretical relationship to commerce, it is not an overstatement 
to say that, given the Supreme Court's Commerce Clause 
jurisprudence, the States exercise their reserved powers only at 
the sufferance of the national government. 

In addition. Congress' exercise of the spending power has 
essentially redefined the relationship between the national 
government and the governments of the States — undermining the 
sovereign governing authority of the States (1) by intruding into 
areas of traditional state concern, (2) by transforming States 
into administrative units of the national government, and (3) by 
contributing to a gradual erosion in the States' control over 
their own subordinate political units. The expansive use of the 
spending power by Congress — especially the practice of 
conditioning eligibility for federal grants on compliance with 
regulations having little or no relationship to the program being 
funded ( e.o. . the national maximum speed limit) — has led to a 
major expansion in the practical power of the national government 
to dictate not only state budget priorities, but also the very 
provisions of state laws and constitutions. 

The doctrine of 'implied preemption' has been used by the 
Supreme Court to justify supplanting state regulations spanning 
the full range of state powers reserved under the Constitution. 
Under this doctrine, state laws and regulations have been invali- 
dated under the Supremacy Clause not because they have been found 
to violate a specific constitutional prohibition, or to conflict 
directly with valid federal laws, but because the Court has 
'implied' a congressional intent to preempt state regulation in 
an entire field of activity. As a result of this doctrinal 
development, the validity of state regulation, in virtually any 
field, can be confidently predicted only when Congress has 
expressly stated that such regulation is not preempted. 

The federal system of government established by the 
Constitution has also been undermined by the courts affir- 
matively exercising power not granted to the federal judiciary 
by the Constitution. In such cases as Roe v. Wade and the 
Reapportionment Cases, courts have imposed limitations on the 
States that are not created by the Constitution, but by the 
courts themselves. 

Finally, the nadir in the decline of federalism was reached 
last year in Garcia v. San Antonio Metropolitan Transit Authori- 
ty. In Garcia , the Supreme Court rejected the proposition that 
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available alternatives should be closely examined and found 
wanting before an amendment to the Kation's fundamental charter 
is sought. An alternative approach is suggested by the Supreme 
Court's conclusion in Garcia that ’the procedural safeguards 

O 

inherent in the structure* of the national government can serve 
to protect the sovereign interests of the States. Such an 
approach would call upon the political branches of the national 
government to reform their institutional processes to ensure that 
these processes reflect a serious regard for the sovereignty of 
the States and the principles of federalism established by the 
Constitution. 

The last chapter of this report outlines a number of ideas 
for reform designed to impose such a discipline on the 
institutional processes of the political branches. The 
Federalism Working Group is prepared to study and to submit for 
the Domestic Policy Council's consideration specific measures for 
reform based on both the constitutional approach and the 
institutional approach to restoring the Framers' vision of a 
truly federal system of government. In keeping with the 
principles of federalism, the Working Group will, of course, seek 
to involve in its deliberations persons and organizations 
representing the interests of the States. 
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I. THU! rRWTRALlZATION OF GOVERMMENT IN AMERICA 

A. Introduction 

In order to understand what federalism is, one must first 
understand what it is not. Federalism is not just intergovern- 
mental relations. Perhaps because a large measure of the 
national government's activity concerns the administration of 
programs among the various levels of government, many who work in 
government tend to equate federalism with administration. They 
therefore tend to view restoring federalism as an attempt at 
improving the management of federal programs. Certainly an 
important component of federalism is fluid and cooperative rela- 
tions between the States and the national government. But it is 
not primarily a managerial concept. 

Nor should federalism be confused with the Administration's 
initiatives regarding volunteerism and privatization. These 
important strategies are aimed at accomplishing the important 
goal of getting the national government out of certain ventures 
that can be better pursued through the energy and ingenuity of 
the private sector. And while one of the important goals of 
revitalizing federalism is to reduce national government activity 
through deregulation, it is important to remember that States 
would retain, under an authentic federal system, the public 
policy options of continuing, augmenting, or eliminating the type 
of regulations currently imposed by the national government. 

Rather, federalism is a constitutionally based, structural 
theory of government designed to ensure political freedom and to 
ensure responsive, democratic government in a large and diverse 
society. It rests on political philosophy, experience, and an 
astute understanding of human nature. In a democracy as large as 
the United States, the government is responsive only to the 
extent that citizens can influence the formulation of public 
policy through the ballot box. This is only possible when the 
citizens have a working knowledge of the policymaking process 
and a close relationship to that process. The more distant the 
government, the less likely is the electorate to be adequately 
informed of the policies being debated, and the less likely is 
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the government to be fully informed of the electorate's senti- 
ments. Federalism is critical to good government because it 
strengthens the tie between policy formulation and constituent 
desires. 

President Reagan, in a *Statement of Federalism Principles" 
issued on April 8, 1986, provided a concise and forceful explana- 
tion of federalism. That statement follows in its entirety; 

1. Federalism is rooted in the knowledge that our political 
liberties are best assured by limiting the size and scope of the 
national government. 

2. The people of the states created the national government when 
they delegated to it those enumerated governmental powers relat- 
ing to matters beyond the competence of the individual states. 

All other sovereign powers, save those expressly prohibited the 
states by the Constitution, are reserved to the states or to the 
people. 

3. The constitutional relationship among sovereign governments, 
state and national, is formalized in and protected by the Tenth 
Amendment to the Constitution. 

t. The people of the states are free, subject only to restric- 
tions in the Constitution itself or in constitutionally autho- 
rized Acts of Congress, to define the moral, political, and legal 
character of their lives. 

5. In most areas of governmental concern, state and local gov- 
ernments uniquely possess the constitutional authority, the 
resources, and the competence to discern the sentiments of the 
people and to govern accordingly. In Jefferson's words, the 
states are "the most competent administrations for our domestic 
concerns and the surest bulwarks against antirepublican tenden- 
cies. * 

6. The nature of our constitutional system encourages a healthy 
diversity in the public policies adopted by the people of the 
several states according to their own conditions, needs, and 
desires. In the search for enlightened public policy, individual 
states and communities are free to experiment with a variety of 
approaches to public issues. 

7. Acts of the national government — whether legislative, 
executive, or judicial in nature — that exceed the enumerated 
powers of that government under the Constitution violate the 
principle of federalism established by the Founders. 

8. Policies of the national government should recognize the 
responsibility of — and should encourage opportunities for — 
individuals, families, neighborhoods, local governments, and 
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private associations to achieve their personal, social, and 
economic objectives through cooperative effort. 

9. In the absence of clear constitutional or statutory 
authority, the presumption of sovereignty should rest with the 
individual states. Uncertainties regarding the legitimate au- 
thority of the national government should be resolved against 
regulation at the national level. 

10. These principles should guide the departments and agencies 
of the national government in the formulation and implementation 
of policies and regulations. 

Like any theory, federalism can be misused, as it was during 
the tumultuous time of resistance to federal efforts to eradicate 
racial oppression in many States. But abuse of federalism in the 
past should not blind policymakers to its contemporary and more 
enduring virtues: promoting informed public policy decision- 
making; fostering public policy experimentation; providing 
competitive, timely accountability of public policy to the 
electorate; and preserving political liberty. The beneficiaries 
of federalism's virtues are the people. As the bicentennial of 
the Constitution approaches, it is not only appropriate but 
essential that the values underlying federalism be revitalized 
and restored to constitutional prominence. 

B. The Origins of Federalism 

Federalism emerged from the Constitutional Convention as the 
product of compromise. Assembled to consider ways of revising 
the Articles of Confederation, the delegates quickly moved toward 
reforms of a more fundamental nature, Gouverneur Morris had 
pointed out to his colleagues the distinctions between a federal 
or confederal government and a national or unitary government: 
"the former being a mere compact resting on the good faith of the 

Q 

parties; the latter having a complete and compulsive operation." 
The fundamental flaw of the Confederation vas that it vas indeed 
nothing more than a "league of friendship" among the thirteen 
States, "a compact resting on good faith.” As an alternative, 
Edmund Randolph of Virginia had introduced a plan that called for 
a strong central governing authority. The "Virginia Plan" 
included a "supreme Legislative, Executive and Judiciary” and 
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represented a radical departure from the system under the 
Articles.^® Randolph's was a national or unitary plan. It 
became the primary focus of debate during the Convention. The 
fundamental issue — a federal versus a national plan — came up 
again and again. 

The Virginia Plan succeeded in changing the terms of the 
debate during the Convention. While the delegates had originally 
squared off on whether the government should be federal or na- 
tional — as those terms had been traditionally understood — 
they soon were debating just how national the new government 
would be. The opponents of a purely national system had been 
unable to defend successfully the purely federal principle. 
Instead they attempted to ensure that some federal features were 
included in any plan the Convention finally adopted. The compro- 
mise finally reached was one between the nationalists and the 
federalists, and the Constitution that was produced contained 
provisions to satisfy both. As James Madison (a nationalist at 
the Convention) would later argue: "The proposed Constitution 
. . . , even when tested by the rules laid down by its antago- 
nists, is, in strictness, neither a national nor a federal Con- 
stitution, but a combination of both.’^^ 

During the ratification struggle, the character of the 
system of government to be established by the new Constitution — 
whether it was national or federal — became the focal point of 
extended debate. Madison himself argued that the new government, 
while certainly different from that which existed under the 
Articles of Confederation, was hardly national. After all, he 
said, the Constitution provided for a national government of 
limited powers only: "(Tlhe proposed government cannot be deemed 
a national one; since its jurisdiction extends to certain enumer- 
ated objects only, and leaves to the several States a residuary 
and inviolable sovereignty over all other objects." According 
to Madison, the new Constitution provided for a federal system of 
government: a system that combines States retaining sovereignty 
within a certain sphere with a central body possessing sovereign- 
ty within another sphere, and a third sphere where concurrent 
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jurisdiction obtained. But the great bulk of the power and 
responsibility for governing the society continued to reside 
with the States. In Federalist Ho, 45 Madison states: 

The powers delegated by the proposed Consti- 
tution to the federal government are few and 
defined. Those which are to remain in the 
State governments are numerous and indefi- 
nite. The former will be exercised princi- 
pally on external objects, as war, peace, 
negotiation, and foreign commerce; with 
which last the power of taxation will, for 
the most part, be connected. The powers 
reserved to the several States will extend to 
all objects which, in the ordinary course of 
affairs, concern the lives, liberties, and 
properties of the people, and the internal 
order, improvement, and prosperity of the 
States. 

Under the federal system contemplated by the Constitution, 
the States would ’form distinct and independent portions of the 
supremacy, no more subject within their respective spheres to the 
general authority than the general authority is subject to them, 
within its own sphere.’^* Elsewhere in The Federalist Papers . 
Alexander Hamilton, an ardent advocate for a national system of 
government, argued that ’the State governments would clearly 
retain all the rights of sovereignty which they before had, and 
which were not, by that act, exclusively delegated to the United 
States. The balance of power among the various States and the 
new national government under the proposed Constitution was such 
that Hamilton opined that ’there is greater probability of 
encroachments by the members upon the federal head than by the 
federal head upon the members. 

Opponents of the Constitution were not easily persuaded. 
James Winthrop, for example, believed ’[i]t is a mere fallacy 
. . . that what rights are not given are reserved, Samuel 
Adams warned that if the proposed national government was 

established, ’the Idea of Sovereignty in the States must be 

18 

lost.’ So great was the fear that the new national government 
would eventually consume the States that proponents of the 
Constitution were compelled to make assurances that a bill of 
rights, including a provision explicitly reserving to the States 
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all nondelegated powers, would be considered by the First 
Congreas. Eight States voted for the Constitution only after 
proposing amendments to be adopted after ratification. All eight 

of these included among their recommendations some version of what 

19 

later became the Tenth Amendment. 

Proposed in 1789, and ratified as part of the Bill of Rights 
in 1791, the Tenth Amendment provides: ”The powers not delegated 
to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the 
people.* The Amendment was intended, as Chief Justice Harlan 
Stone stated, *to allay the fears that the new national government 

might seek to exercise powers not granted, and that the states 

20 

might not be able to exercise fully their reserved powers. 

Federalism at the time of the framing and ratification of 
the Constitution thus meant that the States would continue to 
occupy an important place in American government. Indeed, accord- 
ing to those who supported the Constitution as well as those who 
opposed it, the States were considered essential to the proper 
functioning of government because most of the activities of gov- 
ernment would take place in the States. The new national govern- 
ment was limited, exercising enumerated powers only. The States 
retained sovereignty in all areas not delegated to the national 
government. 

For the generation of men and women who lived during the 
founding years of the republic. States mattered. After all, the 
States preceded the Constitution. The delegates who wrote the 
Constitution were delegates from the States and votes at the 
Constitutional Convention were cast by States. The Constitution 
was ratified by delegates in conventions in the States. The 
States provided the primary source of identification and political 
loyalty for most citizens. The federal character of the Consti- 
tution was designed to ensure that the States continued to matter. 

For the Framers, federalism was important to the design of 
the new Constitution for several reasons. By ensuring that the 
activities in public life most directly affecting the people take 
place in the States and in local governments, federalism fosters 
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custom-made laws to fit the special characteristics of particular 
communities. Further, the people will be more lively and informed 
participants in the process of lawmaking at the local and state 
level. 

According to the plan of the Constitution, active state and 
local government is essential to the successful functioning of 
society. The principle of federalism ensures the continued 
strength of the States vis-a-vis the national government. It is 
a f- .damental component of constitutional government. The fol- 
lowing are the primary ways in which the Constitution establishes 
and promotes federalism: 

— The principle of federalism is reflected 
in the structure of the Constitution. The 
powers of the national government are enumer- 
ated. The States retain a designated sphere 
of sovereignty to be exercised exclusively, 
or concurrently with the national government. 

— Federalism is also reflected in the system 
of checks and balances created by the Consti- 
tution. Mot only do the three branches of 
the national government check one another, 
but the national and state governments also 
check each other. According to Alexander 
Hamilton in Federalist No. 85; *We may 
safely rely on the disposition of the State 
legislatures to erect barriers against the. 
encroachments of the national authority . 

And, as Madison states in Federalist No. 52, 

"The federal legislature will not only be 
restrained by its dependence on the people, 
as other legislative bodies are, but that it 
will be, moreover, watched and controlled by 
the several collateral legislatures, which 
other legislative bodies are not." 

— The Tenth Amendment to the Constitution 
confirms the premise implicit in the notion 
of enumerated powers: that all powers not 
delegated to the national government or 
denied to the States are reserved to the 
States. 

— The sovereignty of the States is also 
preserved by Article V of the Constitution, 
which outlines the exclusive processes for 
amending the document. Amendments must be 
ratified by three-fourths of the States. 
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' — The sovereignty of the States is recog- 

nized in the Constitution in the malteup of 
the Senate, where, according to Madison, "the 
equal vote allowed to each State is at once a 
constitutional recognition of the portion of 
sovereignty remaining in the individual 
States and an instrumen^^for preserving that 
residuary sovereignty." 

— According to Article I, section 4 of the 
Constitution, "The Times, Places and Manner 
of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State 
by the Legislature thereof . . . 

— The electoral college system of selecting 
the President and Vice President of the 
United States rests upon the political sover- 
eignty of the States. 

The federal character of our government under the Constitu- 
tion is thus guaranteed by the document. But as a practical 
political concern, federalism is both strengthened by and essen- 
tial to the health of popular government. Active and vital state 
and local governments are essential to the maintenance of politi- 
cal liberty, encouraging self-government in its most meaningful 
sense. Federalism provides for a form of government that fosters 
good citizenship while protecting fundamental liberties. As 
Alexis de Tocqueville wrote in Democracy in America . "State 
sovereignty enfolds every citizen and in one way or another 
affects every detail of life, (it is supported by) memories, 

customs, local prejudices [and] all those things which make the 

24 

instinct of patriotism so powerful in the hearts of men," 

C. Historical Overview 

While the Constitution establishes a federal system in which 
the powers and responsibilities for governing are divided between 
the national government and the governments of the several 
States, the history of our nation has been, by and large, a 
history of the centralization and consolidation of government and 
politics. Contrary to the vision of the Framers of the Consti- 
tution, the national government today dominates American poli- 
tics. Vfhile the Constitution created, as Chief Justice Salmon 
Chase declared, "an indestructible Union, composed of indestruc- 
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tible States,"^® the relationship of the States to the national 
government has been shaped more by the clash of interests than 
the political philosophy embodied in the Constitution. 

As the analysis in Chapter II points out, the reserved 
powers of the States, while guaranteed by the Tenth Amendment, 
have gradually been nationalized through the national 
government's aggressive exercise and expansive interpretation of 
its enumerated powers. Article I, section 8, for example, states 
that Congress has the power "[t]o make all laws which shall be 
necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer 
thereof.” At first glance, the necessary and Proper Clause of 
the Constitution does not seem to represent a threat to state 
sovereignty. After all, the clause refers to powers "vested by 
this Constitution" in the national government — that is, powers 
enumerated in the document itself. But over the years, beginning 

in 1819 with Chief Justice John Marshall's famous opinion in 
26 

McCulloch V. Maryland . the clause has provided a vehicle for 
the steady increase in the power and activity of the government 
in Washington. 

Congress' power under section 8 to "regulate Commerce . . . 
among the several States" has been interpreted by the Supreme 
Court as equipping the national government with a virtual consti- 
tutional license to prescribe uniform public policies in an 
almost limitless range of areas traditionally within the province 
of state governments. The Framers of the Constitution recog- 
nized the importance of the commerce power. According to 
Madison, the power to regulate interstate commerce was essential 
to the power to regulate commerce with foreign nations. The 
absence of national authority in this area might lead, in 

Madison's words, to "serious interruptions of the public 
27 

tranquillity." Moreover, the Framers recognized that the 
economic health of the fledging republic would be tied to the 
ability to conduct business throughout the States, unfettered by 
unnecessary and burdensome state and local regulation. Much of 
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the economic and commercial growth of this country can be 
credited to the ability of the national government to exercise 
the commerce power with wisdom and restraint. The commerce 
power, however, has also provided a means for the national 
government to create national economic and regulatory policies 
that not only constrain action by the States in areas tradition- 
ally reserved to the States, but also undermine the sovereign 
decisonmaking authority of the States, which is guaranteed by the 
Constitution. Moreover, the authority of the national government 
to preempt state action, even in areas of traditional state 
authority, has its roots primarily in the Commerce Clause and the 
Necessary and Proper Clause, 

The Constitution, however, only provides the framework 
within which the interests of the States and the national govern- 
ment have competed with each other. The gradual centralization 
of American government is as much the product of economic growth 
and societal change as it is the result of the tensions inherent 
in our constitutional system of government. 

The single greatest challenge to federalism and state sover- 
eignty was, of course, the Civil War. The divisiveness of sla- 
very had long been an issue in American politics, undermining the 
strength of federalism from the beginning. But the major thrust 
toward centralization has occurred during the twentieth century. 
In 1913, the Constitution was amended to provide for the income 
tax. The Sixteenth Amendment gave the national government a 
tremendous advantage over the States regarding raising revenue. 
The national income tax itself does not impinge upon the authori- 
ty of the States, But it has provided the resources necessary 
for the national government to grow dramatically and has, conse- 
quently, drained the States of much of their tax base. It is 
little wonder that most Americans think of Washington when they 
think of government today. After all, most of their tax money 
goes to Washington to underwrite the ubiquitous operations of the 
national government. 

The Seventeenth Amendment, ratified the same year as the 
income tax amendment, provided for the direct popular election of 
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United States Senators. Originally, Senators were elected by 
state legislatures. The Senate was designed to be a federal 
institution within the Congress. The Seventeenth Amendment 
substantially diluted the original purpose of the Senate — to 

provide a "constitutional recognition of the portion of sover- 
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eignty remaining in the individual States." 

The Depression of the Thirties produced the greatest impetus 
for centralization. As the States experienced tremendous 
economic hardship, they turned to Washington for assistance. The 
national government emerged from the Depression as that govern- 
ment to which many Americans looked for a response to their 
problems, its powers having been greatly enhanced through its 
virtually boundless (according to contemporary Supreme Court 
jurisprudence) power to condition a State's receipt of federal 
money on the State's conformity to national policy priorities. 

And it is important to point out that the national government 
assumed many of the responsibilities of state government by and 
large without any systematic effort to consult state elected 
officials. 

The centralizing tendency in American politics has been 
fueled by other events as well. America's experience in two 
world wars and her influence on world events has contributed to a 
sense of nationalism that is in tension with loyalty to state 
governments. More recently, the attitude that the government in 
Washington can and should take the leading role in grappling with 
the problems of society has been nurtured by such initiatives as 
John Kennedy's "New Frontier" and Lyndon Johnson's "Great 
Society. " 

Noting that "[tlhe last two decades have seen an unprece- 
dented growth of federal regulatory activity," Justice O'Connor 
has recently observed that as late as 1954 

one could still speak of a "burden of persuasion 
on those favoring national intervention" in as- 
serting that "National action has , . , always 
been regarded as exceptional in our polity, an 
intrusion to be justified by some necessity, the 
special rather than the ordinary case." Today, as 
federal legislation and coercive grant programs 
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have expanded to embrace innumerable activities 
that were once viewed as local, the burden of 
persuasion has surely shifted, and the extraordi- 
nary has become ordinary. 

The charts in the Appendix to this report provide telling 
evidence of the degree to which the national government has come 
to dominate American government. They illustrate the dramatic 
growth, in number and scope, of federal regulations. More impor- 
tantly, even in those program areas in which the States remain 
principally involved, state governments are rigidly constrained 
by a network of regulations regarding how money shall be spent, 
who shall spend it, how it shall be accounted for, and a host of 
requirements either unrelated or tenuously related to the 
purposes of the program. Moreover, these regulatory regimes 
have been established generally without any systematic effort to 
consult with the States. This most recent development — the 
advent of "regulatory federalism* — is perhaps the most 
disturbing feature of centralization, as it has largely 
transformed the States from the sovereign entities that in 1787 
established the Constitution, and thus the national government, 
into administrative units of the national government, A 1984 
study by the Advisory Commission on Intergovernmental Relations 
reported that most federal regulations were viewed as "expensive, 
inflexible, inefficient, inconsistent, intrusive. Ineffective, 
and unaccountable"^® by various representatives of state and 
local governments. 

The regulatory morass that has come to engulf intergovern- 
mental relations in this country has resulted from four strate- 
gies. Some regulations are the product of direct orders , which 
must be complied with under threat of civil or criminal penal- 
ties. For example, the Equal Employment Opportunity Act of 1972 
bars job discrimination by state and local governments, extending 
requirements that had been imposed upon private employers since 
1964. 

A second source of regulation are "crosscutting" require- 
ments : requirements imposed across the board on all federal 
grants to further various national policies. The Office of 
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Management and Budget has identified £B crosscutting regulatory 
requirements presently in effect, dealing with issues ranging 
from discrimination to environmental protect ion, Most have 
been adopted since 1969. 

“Crossover* sanctions are national requirements that apply 
to one program area or activity in order to influence state and 
local policy in some other program area or activity. The failure 
to comply with a crossover requirement can result in a reduction 
or termination of funds in another, separately authorized pro- 
gram. The Emergency Highway Energy Conservation Act of 1974 
provides a good example of how crossover sanctions work. The 
Act, as originally passed, prohibited the Secretary of Transpor- 
tation from approving any highway construction projects utilizing 
federal funds in States having a speed limit in excess of 55 
miles per hour. 

Yet another regulatory strategy employed by the national 
government is partial preemption . Here the federal laws estab- 
lish certain legal standards and the States are permitted to 
exercise their own police power in the area so long as the feder- 
al standards are satisfied. Perhaps the best example of partial 
preemption is the Clean Air Act Amendments of 1970. The Amend- 
ments establish national air quality standards and permit States 
to develop effective plans for implementing the policies neces- 
sary for achieving those standards. 

While the tendency toward centralization in American govern- 
ment has been shaped by a host of political, social, and economic 
trends, centralization could not have occurred to the extent it 
has absent an expansive and in some cases erroneous judicial 
reading of the scope of national governmental powers, Over the 
course of two centuries of Supreme Court jurisprudence, the 
constitutional restrictions on the ability of the national gov- 
ernment to encroach on the sovereign terrain of the States have 
gradually eroded to the point where virtually the only impediment 
that remains is Congress' sense of self-restraint. The next 
chapter of this report briefly traces the principal doctrinal 
developments in constitutional law that have played a major role 
in the erosion of federalism. 
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II. THE COHGRESS. THE SUPREME COURT. AMD THE EROSION OF 

federalism 

Chapter I of this report has given an overview of the 
Founders' intent concerning federalism and the historical trend 
toward centralization in the relationship among the governments 
in the United States. As we have seen, that trend has been 
shaped by both political and judicial influences — as Congress 
and the executive branch have expanded the power and role of the 
national government, the Supreme Court has in effect ratified 
that expansion through broad readings of various provisions of 
the Constitution. 

This chapter seeks to summarize the interpretive evolution 
of the constitutional provisions that have had the greatest 
significance for federalism. After describing how the Necessary 
and Proper Clause in Article I, section B has served as a means 
by which Congress has expanded the powers specifically granted 
elsewhere in section 8, this chapter surveys the political and 
legal evolution of the commerce power, the Tenth Amendment, the 
spending power, and the doctrine of implied preemption. The 
chapter closes with a discussion of several Supreme Court deci- 
sions that have great significance for federalism, but are not 
derived from a common constitutional provision or doctrine. 

A. The Necessary and Proper Clause 

Because the national government is a government of limited, 
delegated powers, it must be able to justify any exercise of 
power as both authorized by and not prohibited by the Constitu- 
tion, Seventeen separate clauses in Article I, section 8 enumer- 
ate the specific powers of Congress. The eighteenth and final 
clause adds the power "to make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Government of 
the United States, or in any Department or Office thereof." 

Before discussing the impact on federalism of Congress' 
exercise, over time, of some of the more significant specific 
powers enumerated in the first seventeen clauses of section 8, it 
is important to understand the relationship between those clauses 
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and the last clause. The Necessary and Proper Clause is not an 
independent source of power, but merely an authorization to use 

whatever means may be necessary and proper to implement the 

32 

powers otherwise enumerated or specified. Nevertheless, the 
interpretation given to the words "necessary and proper" direct- 
ly affects the overall scope of congressional power under sec- 
tion 8. Thomas Jefferson believed that the Necessary and Proper 
Clause, if interpreted broadly, would "swallow up all the dele- 
gated powers and reduce the whole to one power"; Alexander 
Hamilton, on the other hand, argued that "[t]he only question 
must be . • . whether the means to be employed . . . has a natu- 
ral relation to any of the acknowledged objects or lawful ends of 
33 

the government." 

Hamilton's broader interpretation was ultimately accepted by 
the Supreme Court. In 1819, the Court, in McCulloch v. Maryland , 
upheld the power of Congress to create a national bank and deter- 
mined that the States had no power to tax it. Eschewing the view 
that "necessary," as used in this clause, "limitted] the right to 
pass laws for the execution of the granted powers, to such as are 
indispensable, and without which the power would be nugatory" (as 
Jefferson had contended), Chief Justice Marshall (adopting 
Hamilton's view) stated that "its use, in the common affairs of 
the world, or in approved authors, . . . frequently imports no 
more than that one thing is convenient, or useful, or essential 
to another. To employ the means necessary to an end, is 
generally understood as employing any means calculated to pro- 
duce the end, and not as being confined to those single means, 

34 

without which the end would be entirely unattainable." Thus, 
although the power to establish a bank or to create a corporation 
cannot be found among the enumerated powers, the Court held that 
establishment of a national bank was a necessary and proper means 
of implementing such enumerated powers as the powers "to lay and 

collect taxes; to borrow money; to regulate commerce; to declare 

3 5 

and conduct a war; and to raise and support armies and navies." 
Summing up. Chief Justice Marshall stated: 
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Let the end be legitimate, let it be vithin the 
scope of the constitution, and all means which are 
appropriate, which are plainly adapted to that 
end, which are not prohibited, but consistent with 
the letter and spirit of the constitution, are 
const i tut ional , 

As will be evident in the ensuing discussion in other sec- 
tions of this chapter concerning Congress' expansive use of the 
seventeen enumerated powers in Article I, section 8, Chief Jus- 
tice Marshall's broad interpretation of the Necessary and Proper 
Clause has facilitated Congress' natural tendency to expand the 
national government's domain. Moreover, his view has consistent- 
ly been reaffirmed by the Supreme Court. In 1927, for example, 
the Court declared that Congress ’possesstes] not only such 
powers as are expressly granted to [itl by the Constitution, but 
[also] such auxiliary powers as are necessary and appropriate to 
make the express powers effective. Indeed, the Court has gone 
so far as to say that it will sustain acts of Congress so long as 
they are necessary or appropriate to effectuate legitimate ends: 
Congress may "pass all laws necessary or proper for carrying into 

execution any of the powers specifically conferred* and *may make 

38 

use of any appropriate means for this end.' 

The Necessary and Proper Clause was not intended to be a 
separate source of congressional power, but merely the means by 
which Congress can implement powers specifically granted. The 
clause, however, has been the principal vehicle by which the 
Supreme Court has expanded the scope of Congress' other enumerat- 
ed powers, especially the commerce power. As Justice O'Connor 
has observed: 

[T]he Court based the expansion [of the coiranerce 
power] on the authority of Congress, through the 
Necessary and Proper Clause, "to resort to all 
means for the exercise of a granted power which 
are appropriate and plainly adapted to the 
permitted end." ... It is through this 
reasoning that an intrastate activity 'affecting* 
interstate commerce can be reached through the 
commerce power. 

B. The Commerce Power 

One of the principal reasons for the calling of the Consti- 
tutional Convention was the proliferation of trade barriers among 
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the States. Article I, section 8 of the Constitution, which 
gives Congress the power to "regulate Commerce . . . among the 
several States, was designed to address this problem. Indeed, 
the available evidence suggests that the Framers' sole reason 
for giving Congress authority over interstate commerce was to 
permit the national legislature to eliminate, or at least 
control, state-created trade barriers.*^ James Madison, after 
the Constitutional Convention, maintained that the Commerce 

Clause was not intended to confer upon Congress a "power to be 

42 

used for the positive purposes of the general government." 

At the Constitutional Convention, the delegates mentioned 
only nine times congressional control over "Commerce . . . among 
the several states. Each of these references was to Congress' 
authority to protect the States from economic injury caused by 
the hostile restrictions of sister States.** Similarly, all of 
the statements made during the ratification process indicate that 
Congress' power over interstate commerce was intended to be 
JUmited. Edmund Randolph, for example, in his letter to the 
speaker of the Virginia House of Delegates, said that the "gener- 
al government ought not to be the supreme arbiter for adjusting 
every contention among the states," particularly those relating 

45 

to commerce. 

The discussions of the commerce power in The Federalist 
Papers also deal with Congress' authority to remove state-created 
barriers. James Madison stated that the Commerce Clause was 
intended to bring "relief [to] the States which import and export 
through other States from the improper contributions levied on 
them by the latter."*® He illustrated the necessity for a "su- 
perintending authority over the reciprocal trade" of the States 
by pointing to several countries with weak central governments, 
such as Switzerland and Germany.*^ Similarly, Alexander Hamilton 
stated that under the Commerce Clause, "[t]he interfering and 
unneighborly regulations of some states, [which were] contrary to 
the true spirit of the Union," could be "restrained by national 
control,"*® 
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In Federalist Ko. 45, Madison addressed the claim that ”the 
powers transferred to the federal Government . . . will be dan- 
gerous to the portion of authority left in the several States." 

He dismissed the Commerce Clause as "an addition which few op- 

49 

pose, and from which no apprehensions are entertained." 

Madison and his contemporaries, however, underestimated the power 
of judicial interpretation. 

The first major case construing the Commerce Clause was 
Gibbons v. Ooden. ^^ In that case, the Supreme Court invalidated 
a New York law granting Aaron Ogden the exclusive right to oper- 
ate steamboats between Hew York and Hew Jersey. The Court held 
this law invalid because it conflicted with a federal statute. 
Although this holding was rather narrow. Chief Justice Marshall's 
elaborate discussion of Congress’ power under the Commerce Clause 
clearly stated that Congress could not regulate activities occur- 
ring wholly within the borders of one State: 

It is not intended to say, that these words 
[of the Commerce Clause] comprehend that 
commerce, which is completely internal, which 
is carried on between man and man in a state, 
or between different parts of the same state, 
and which does not extend to or affect other 
states. Such a power would be. inconvenient, 
and is certainly unnecessary. 

Prior to the final decades of the nineteenth century. 
Congress rarely enacted regulatory legislation governing local 
activity. Therefore, the Supreme Court had few opportunities to 
reconsider the interpretation of the Commerce Clause set forth in 
Gibbons v. Ogden . In those few cases where the issue arose, the 
Supreme Court adhered to Chief Justice Marshall's position that 

Congress could not regulate activity occurring entirely within 
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one State. In United States v. DeWitt . for example, the Su- 
preme Court invalidated a federal statute prohibiting intrastate 
sales of highly-inf lamraable naphtha. The Court reasoned that the 
law was "a police regulation, relating exclusively to the inter- 
nal trade of the States."®^ Another example of the Court's early 
reluctance to interpret the Commerce Clause expansively was its 
decision that Congress lacked the power to establish a nation- 
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vide system for the registration of trademarks.^* According to 

the Court, the federal trademark statute was ’designed to govern 

55 

the commerce wholly between citizens of the same State,’ 

In the late nineteenth century Congress enacted the first 
modern regulatory legislation, thereby giving the Supreme Court 
several opportunities to address the scope of the commerce power. 
The two principal examples of such legislation were the Inter- 
state Commerce Act of 1887^^ and the Sherman Antitrust Act of 
1890.^^ Interestingly enough, the Supreme Court applied differ- 
ent, apparently irreconcilable legal tests to these two statutes 
when considering their constitutionality under the Commerce 
Clause. Not surprisingly, the application of these competing 

legal tests yielded inconsistent results. 

Sfi 

In The Sugar Trust Case . which was decided in 1895, the 
Court considered the application of the Sherman Antitrust Act to 
a sugar refiner's acquisition of the stock of four other compa- 
nies. Although the new conglomeration would refine 96% of all 
sugar produced in the United States, the Supreme Court held that 
this ’monopoly of manufacture* could not be suppressed by Con- 
gress. The Court viewed the manufacture of a product as a purely 
local activity that could not be regulated, irrespective of its 
effect on interstate commerce. Chief Justice Fuller's opinion 
concluded that *(c]ommerce succeeds to manufacture, and is not a 
part of it.*®^ 

Vftiile Chief Justice Fuller, like Chief Justice Marshall in 
Gibbons . believed that Congress could ’prescribe the rule by 
which commerce is to be governed,* he also recognized that if the 
commerce power was not narrowly circumscribed. Congress would 
legislate in areas where the Framers intended the States to be 
paramount. His opinion for the Court stated: 

If it be held that (regulation of commerce] 
includes the regulation of all such manufac- 
' tures as are intended to be the subject of 
commercial transactions in the future, it is 
impossible to deny that it would also include 
all productive industries that contemplate 
the same thing. The result would be that 
Congress would be invested, to the exclusion 
of the States, with the power to regulate. 


- 23 - 



228 


not only manufactures, but also agriculture, 
horticulture, stock raising, domestic fisher- 
ies, mining — in short, every branch of 
human industry. For is there one of them 
that does not contemplate, more or less 
clearly, an interstate . . . market? . . . 

The power being vested in Congress and denied 
to the States, it would follow as an inevita- 
ble result that the duty would devolve on 
Congress to regulate all of these delicate, 
multiform and vital interests — interests 
which iggtheir nature are and must be local 

nineteen years after The Sugar Trust Case , the Court consid- 
ered the constitutionality of the Interstate Commerce Act, as it 
had been applied by the Interstate Commerce Commission (ICC). 
Pursuant to the Act, the ICC had regulated intrastate rail rates 
because of their effect on interstate commerce. In The Shreve- 
port Rate Case .^^ the Supreme Court held that this application of 
the Act did not exceed the scope of the Commerce Clause, as ’the 
interstate and intrastate transactions of carriers [often] are so 

related that the government of the one involves the control of 
62 

the other, ..." The Court thus ignored the reasoning of The 
Sugar Trust Case , which had placed real judicial limits on the 
commerce power and, as a consequence, had preserved state control 
over matters of primarily local interest. Under the rule set 
forth in The Shreveport Rate Case . Congress could exercise power 
under the Commerce Clause over all matters having 'such a close 
and substantial relation to interstate commerce that it is neces- 
sary or appropriate to exercise the control for the effective 
government of that commerce.’®^ 

Because The Shreveport Rate Case did not overrule The Sugar 
Trust Case , there were two competing tests that could be applied 
after 1914 to Commerce Clause legislation. The conflict between 
these two tests, which obviously had important consequences for 
our federal system, was not resolved until the 1930s, 

In an attempt to combat the Great Depression of the 1930s, 
President Roosevelt pushed a vast array of statutes through 
Congress. Much of this New Deal legislation was based on the 
commerce power, for the ’problems were economic, and the Commerce 
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Clause vas the enumerated power most directly concerned with 
business and economic . . . matters.’®* In 1935, the Supreme 
Court invalidated the National Industrial Recovery Act, which 
required a poultry slaughterhouse to adhere to a national ’code 
of fair competition’ containing minimum wage and maximum hour 
provisions.®® Citing The Sugar Trust Case , the Court held that 
this legislation dealt with ’internal concerns’ of the States.®® 

The following year, the Supreme Court again invalidated a 
major piece of New Deal legislation on the basis of The Sugar 
Trust Case . In Carter v. Carter Coal Co. .®^ the Court held that 
Congress lacked power under the Commerce Clause to enact the 
Bituminous Coal Conservation Act of 1935, which established 
maximum hours and minimum wages for coal miners. The Court 
asserted that the mining of coal did not constitute "commerce," 
which meant ’intercourse for the purposes of trade.’ In ad- 
hering to the definition of ’commerce’ set forth in The Sugar 
Trust Case , the Court recognized that the Framers did not intend 
the Commerce Clause to be a plenary grant of legislative 
authority. 

Shortly after the Carter Coal decision in February 1937, 
President Roosevelt proposed his ’Court-packing’ plan, which 
would have permitted him to appoint six new Justices to the 
Supreme Court. While the debate over the Court-packing plan was 
still raging, the Supreme Court handed down its historic decision 
in National Labor Relations Bd. v. Jones t Lauohlin Steel 
Coro. . upholding Congress' authority to enact the National 
Labor Relations Act.^^ The primary significance of the opinion 
was not its holding, but the reasoning of the Court. It entirely 
abandoned the analysis of The Sugar Trust Case , embracing instead 
the legal standard set forth in The Shrevei>ort Rate Case . Chief 
Justice Hughes concluded that the National Labor Relations Act 

was constitutional because the local activities it regulated bore 

72 

a ’close and substantial relation to interstate commerce.’ 

Shortly after the Court's opinion was handed down, the Senate 
rejected the Court-packing plan. 
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Jones t Lauohlin represented a dramatic nationalization of 
sovereign decisionmaking power, for it permitted Congress to 
legislate in many areas where the States previously had exercised 
exclusive control. But it is important to remember that even 
this case did not remove all limits on the commerce power. The 
Court expressly refused to extend Congress' authority 'so as to 
embrace effects upon interstate commerce so indirect and remote 

that to embrace them . . . would effectively obliterate the 
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distinction between what is national and what is local.” The 
Court's opinion, like the decision in The Shreveport Rate Case , 
required that the activity being regulated have a 'close and 
substantial' relationship to interstate commerce. It was indis- 
putable that the manufacturing operations of the Jones t Laughlin 
Steel Corporation substantially affected interstate commerce, 
since it was the fourth largest producer of steel in the United 
States. Accordingly, there was no reason for the States to 
believe Justice McReynolds dire prediction that Congress would 
now be free to regulate 'almost anything — marriage, birth, 
death.”’® 

In 1942, however, the Supreme Court abandoned all serious 
attempts to limit the scope of Congress' power under the Commerce 
Clause. The Court held, in Wlckard v. Filburn . that Congress 
could control a farmer's production of wheat for home consumption 
despite its "trivial” impact on interstate commerce. The Court 
opined that the commerce power could be used to regulate local 
activities that, when considered alone, had no impact on inter- 
state commerce, if the class of such activities might reasonably 
be deemed to have substantial national consequences. The Court's 
adoption of this 'cumulative effect’ principle meant that Con- 
gress could regulate virtually any activity. 

In removing the last discernable limit to the scope of 
Congress' commerce power, Wickard provided a vivid illustration 
of the Court's observation, one year earlier, that Congress' 
exercise of its Commerce Clause power may well 'be attended by 

the same incidents which attend the exercise of the police power 
77 

of the states.' Congress was left free to exercise control 
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over virtually any matter it chose. After the removal of this 
last judicial checic. Congress enacted a vide range of legislation 
with only a tenuous relationship to interstate commerce. 

For example, the commerce power was invoiced in support of 

7S 

Congress' enactment of the Civil Rights Act of 1964, and other 
antidiscrimination statutes, although ample authority for enact- 
ment of such measures was later found to have been provided by 

79 

the Thirteenth and Fourteenth Amendments. Perhaps the most 
vivid example, however, of legislation upheld on the basis of the 

"cumulative effect" principle is the Consumer Credit Protection 
80 

Act, which prohibits "loan sharking." In Perez v. United 
81 

States . the Supreme Court sustained the application of the Act 
to a transaction which had taken place entirely within one state: 
the loanshark convicted under the statute had used threats of 
violence to collect $3000 he had loaned to the owner of a local 
butcher shop. The Court acknowledged that the individual 
defendant's activities could not be shown to have any impact on 
interstate commerce, but nonetheless asserted that it was 
reasonable for Congress to conclude that the cumulative effect of 
such loan-sharking transactions could substantially affect 
interstate commerce. The Court reasoned that the funds obtained 

from these local loan-sharking activities often were used to 

62 

finance "interstate crime." Justice Stewart's convincing 
dissent pointed out the primary problem with the majority's 
analysis: the "Framers of the Constitution never intended that 
the National Government might define as a crime and prosecute 

such wholly local activity through the enactment of federal 
83 

criminal lavs," 

It is undeniable that much of the legislation enacted under 
the commerce power has achieved desirable ends, such as beautifi- 
cation of the environment®* and protection of the consumer.®® 

The constitutional scheme envisioned by the Framers, however, 
reserved to the States sovereign responsibility concerning "all 
the objects, which, in the ordinary course of affairs, concern 

the lives, liberties and properties of the people; and the inter- 

66 

nal order, improvement, and prosperity of the State." Because 
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virtually all of the "objects* over which the States reserved 
their sovereign powers when they created the national government 
bear at least some theoretical relationship to commerce, it is 
not an overstatement to say that, given the Supreme Court's 

Commerce Clause jurisprudence, the States exercise their reserved 

87 

powers only at the sufferance of the national government. And, 
as the following section demonstrates, this federal hegemony over 
the States has come about despite the Bill of Rights' explicit 
reservation to the States of all sovereign powers not delegated 
to the national government. 

C. The Tenth Amendment and State Sovereignty 
The Tenth Amendment makes explicit the necessary implication 
of the Constitution's structure regarding federalism: that all 
powers not delegated to the national government are reserved to 
the States or the people. In 1976 the Supreme Court relied in 
part on the Tenth Amendment in taking a modest step toward re- 
storing constitutional restraints on Congress' commerce power. 

By the mid 1970s, Congress' power to regulate any private 
activity affecting (theoretically) interstate commerce had been 
extended to include the activities of the States themselves. For 
example, in 1974 Congress amended the Fair Labor Standards Act to 

require state and local governments, as employers, to comply with 

88 

minimum wage and maximum hour provisions. Congress, "evidently 
encouraged by three decades of judicial winking" under the Com- 
merce Clause, "presumed to command the states by directing the 

89 

terms of their own public service." In National League of 
90 

Cities V. Userv . however, the Supreme Court held that Congress 
lacked the power under the Commerce Clause to regulate the wages 
and hours of public employees engaged in "traditional government 
functions." 

The Court's opinion in National League of Cities , which was 

written by Justice Rehnquist, emphasized that it was not limiting 

91 

Congress' power over "areas of private endeavor." Indeed, the 
Court reaffirmed the breadth of Congress' power to regulate any 
private activity affecting interstate commerce. The Court none- 
theless concluded, however, that when Congress seeks to regulate 
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directly the employinent activities of the States, an additional 
constitutional barrier is interposed. Such regulation of the 
"States qua States" is not permitted if it interferes with "func- 
tions essential to [their] separate and independent existence. 

The Court asserted that this limit on exercises of the commerce 
power that threaten state sovereignty is inherent in the federal 
system established by the Constitution. As Justice Rehnquist put 
it: 

We have repeatedly recognized that there are 
attributes of sovereignty attaching to every state 
government which may not be impaired by Congress, 
not because Congress may lack an affirmative grant 
of legislative authority to reach the matter, but 
because the Constitution prohibits it, from exer- 
cising the authority in that manner. 

Although the Supreme Court over the next nine years paid lip 
service on occasion to the limitation that the Tenth Amendment 
places on Congress' commerce power, it never again relied upon 
this restriction to invalidate a federal statute. Instead, it 
sought ways to find inapplicable or not controlling the state 

sovereignty principles articulated in National League of 
94 

Cities . Finally, in 1985, the Supreme Court overruled its 
landmark decision in National League of Cities . 

QC 

In Garcia v. San Antonio Metropolitan Transit Authority , 
the Court rejected the proposition that the Constitution places 
independent limits on Congress' power under the Commerce Clause. 
The Garcia Court held that "the principal and basic limit on the 
federal commerce power is that inherent in all congressional 
action — the built-in restraints that our system provides 

QC 

through state participation in federal governmental action." 
Because the Constitution guarantees the States equal representa- 
tion in the United States Senate (art. I, sec. 3), and assigns 
them dominant roles in the amendment process (art. V) and in 
determining the electoral qualifications of members of Congress 
(art. I, sec. 2), the Court reasoned that "the fundamental limi- 
tation that the constitutional scheme imposes on the Commerce 

Clause to protect the 'States as States' is one of process rather 
97 

than one of result." The States' participation in the national 
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political process, according to the majority in Garcia , ’ensures 
that laws that unduly burden the States will not be promul- 
gated.’®® 

One noted scholar has said of the Garcia Court's reasoning 
that ’it . . . seem[s] so implausible to think that American 
politics will oper«ate per se to constrain Congress within any 
serious person's view of merely regulating [commerce] . , . , as 

virtually to compel one's skepticism that those who aesert this 

99 

argument can possibly believe it.’ The four dissenting Justic- 
es in Garcia were not much more charitable. Justice O'Connor 
noted that ’[w]ith the abandonment of National League of Cities , 
all that stands between the remaining essentials of state sover- 
eignty and Congress is the latter's underdeveloped capacity for 
self-restraint.’^®® Justice Powell, decrying the Court's rejec- 
tion of ’almost 200 years of the understanding of the constitu- 
tional status of federalism, ’^®^ asserted that the Court's deci- 
sion rendered Congress ’free under the Commerce Clause to assume 

a State's traditional sovereign power, and to do so without 

102 

judicial review of its action.’ Justice Rehnquist confidently 
predicted that the principle of federalism enunciated in Nation- 
al League of Cities would ’in time again command the support of a 
majority of this Court. •^®® Until that time comes, however, it 
appears that for almost all purposes Congress will remain the 
sole judge of the extent of its commerce power. 

D. The Spending Power 

The last five decades have witnessed a dramatic rise in the 
number and size of federal programs under which Congress transfers 
money for certain purposes to state and local governments. With 
these transfers of federal money to the States have come equally 
sweeping transfers of sovereign governmental power in the opposite 
direction. Congress' exercise of the spending power has essen- 
tially redefined the relationship between the national government 
and the governments of the States, undermining the sovereign 
governing authority of the latter in three principal ways: 

— intrusion in areas of traditional state 
concern; 
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— gradual transformation of the States in- 
to mere fiscal and administrative 
satrapies of the national government; 
and 

— erosion of the States' control over their 
own subordinate political units. 

The States have accepted federal largesse since the early 
days of the Republic. During the Depression years, however. 
Congress not only significantly increased the amount of money 
flowing to the States, but also began to impose significant and 
intrusive conditions on the States' receipt of the money. Thus, 
federal largesse brought with it increased national control over 
state expenditures and increased federal involvement in areas 
that had theretofore been the exclusive province of the States. 
The net result has been a major expansion in the practical power 
of the national government to dictate not only the priorities in 
state budgets but also the very provisions of state laws and 
constitutions. It is a power that the States can lawfully re- 
sist — but experience has shown that States lack the political 
will to resist because, in most cases, it would lead to major 
reductions in state revenues. 

The scope of Congress' power under Article I, section 8 to 
collect taxes *to pay the Debts and provide for the common De- 
fense and general Welfare* has been a matter of contention for 
most of our history. The debate has centered on whether Con- 
gress is limited to spending money for the purposes specifically 
enumerated in section 8 or whether Congress may spend money for 
any purpose that it believes will advance ’the general Welfare.’ 
As a result, there has been a continuing debate over Congress' 
power to give the States money for purposes that are unrelated to 
its enumerated powers and are thus matters of state concern. 

The issue first arose in the early 1800s when Congress began 
the practice of providing States with land or money for roads and 
waterways. These provisions for internal improvements met with 
often bitter resistance by those who believed them to be beyond 
the scope of Congress' enumerated powers. For example. President 
Madison vetoed a bill in 1817 that would have used dividends from 
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the Bank of the United States to build roads and canals; he 

believed Congress had no power to spend money for these pur- 
104 

poses. President Monroe, Madison's successor, expressed the 
same viev,^®® as did Presidents Jackson,^®® Tyler, Polk,^®® 
Pierce, and Buchanan^^® through their vetos of similar legis- 
lation. Congress nonetheless continued to give States national 
largess, usually in the form of outright grants of public land, 
which were then sold to finance schools, transportation 

projects, and reclamation projects. The number of such grants 

112 

continued to rise after the Civil War. 

Not until 1936, however, did the Supreme Court address the 
issue of whether Article I, section 8 empowered Congress to spend 
money for the "general Welfare" independent of the enumerated 
powers. In United States v. Butler , the Court adopted a broad 
reading of Congress' authority: 

Since the foundation of the Nation sharp differ- 
ences of opinion have persisted as to the true 
meaning of (art. I, sec. 81. Study of all these 
leads us to conclude that . . . the power of 
Congress to authorize expenditure for public 
moneys for public purposes isnot limited by the 
direct grants. of legislative power found in the 
Constitution. 

This reading has freed Congress to spend money for any purpose 
that may plausibly be described as advancing the general welfare, 
regardless of whether it involves functions that have tradition- 
ally belonged to the States. Congress has not been slow to 
utilize this power. 

What is most important to emphasize is that in the exercise 
of this power Congress has taken the further step of imposing 
unrelated conditions on the receipt of the funds. There has been 
a sharp increase in national policymaking for issues that are 
essentially local in nature, as well as an increase in national 
control over the States' expenditure of funds and a parallel 
expansion of national control over the basic mechanisms of state 
government. For the first hundred years or so. Congress essen- 
tially imposed no restrictions on the money or property granted 
to the States. Congress did not create any mechanism for over- 
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seeing the States' use of the money raised from the sale of the 
millions of acres of public land given to the States for educa- 
tion. And when the national government's surplus vas distrib- 
uted to the States in 1837, there vas no suggestion as to hov the 

States should spend the money and no review of what they did with 
114 

It. The few substantive restrictions imposed in the ensuing 
decades were clearly tied to the purposes of the underlying 
statute. 

Beginning with Depression-era statutes, however, Congress 
has imposed conditions that are unrelated to the basic subject 
matter of the grants. These so-called ’crossover* sanctions 
force States to adopt national policies on issues unrelated to 
the purposes of the underlying grant — and to do so in disregard 
of local concerns or even local law. Grants for highway con- 
struction, for example, have been used to require that States 
regulate billboard advertising. hide junkyards along the 

road,^^^ survey all their roads to identify and correct haz- 
118 

ards, impose Hatch Act prohibitions on the political activity 
119 

of state employees, and comply with the now infamous 55 mile- 
120 

per-hour speed limit. Congress has dictated local land use 
by, for example, mandating community participation in national 
flood insurance programs and adoption of flood plain management 

guidelines before individuals in those communities may borrow 

121 

funds from federally supervised lending institutions. 

Similarly, Congress has intervened in state labor relations by 
requiring local governments to continue collective bargaining 

agreements with their employees or face denial of money for mass 
122 

transit. Affirmative action requirements have been imposed 

as a condition on a general grant of funds for primary 
123 

education, while local public works projects are required to 

124 

include minority set-aside programs. The list of such 

125 

statutes IS limited only by Congress' ingenuity. 

The courts have acquiesed in this erosion of state power, 
deferring to Congress and rejecting arguments that the conditions 

imposed interfered with the sovereign prerogatives reserved to 

126 

the States under the Tenth Amendment. Although the Supreme 
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Court at one time appeared receptive to challenges to statutes 

127 

that appeared to coerce individuals, it has persistently 

rejected similar arguments when applied to the States. 

12B 

In Steward Machine Co. v. Davis . the Supreme Court, in a 
5-4 decision, rejected a constitutional challenge to two 
conditional sections of the Social Security Act. One of the 
grounds of attack was that the scheme coerced the States in 
contravention of the Tenth Amendment. Rejecting this argument, 
the Court held that a successful attack on the statute would 
require showing both that the law was not intended to advance 

the general welfare and that it was a *weapo[n] of coercion, 

129 

destroying or impairing the autonomy of the states.* 

The Court did not agree that the statute coerced ’a surren- 
der by the states of power essential to their quasi-sovereign 
existence. *^^*' The Court emphasized that the States had chosen 
to meet the criteria and remained free at all times to reject 
the federal largess; 

Alabama is still free, without breach of an agree- 
ment, to change her system overnight. Ho officer 
or agency of the national Government can force a 
compensation law upon her or keep it in existence. 

Ho officer or agency of that Government, either by 
suit or other means, can supervise or control the 
application of the payments . . . 

All that the state has done is to say in effect 
through the enactment of a statute that her agents 
(will comply with the federal law]. The statute 
may be repealed. The consent may be revoked. The 
deposits may be withdrawn. To find state de- ,,, 
structlon there is to find it almost anywhere. 

The Court's analysis has governed challenges to conditional 
grants ever since. 

Although the Court upheld the conditions imposed, there is 
language in the Steward decision suggesting that there are indeed 
limits to Congress' spending power; 

In ruling as we do, we leave many questions open. 

He do not say that a tax is valid, when imposed by 
act of Congress, if it is laid upon the condition 
that a state may escape its operation through the 
adoption of a statute unrelated in subject matter 
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to activities fairly within the scope of national 
policy and power. No such question is before us. 

In the tender of this credit Congress does not 
intrude upon fields foreign to its function. The 
purpose of its intervention, as we have shown, is 
to safeguard its own treasury and as an incident 
to that protection to place tba^states upon a 
footing of equal opportunity. 

This language led the Court recently to state, without elabora- 
tion, that *[t}here are limits on the power of Congress to impose 
conditions on the States pursuant to its spending power. 

The courts have not yet identified any of those limits. 

Tenth Amendment challenges to federal grant-in-aid programs have 
134 

been uniformly rejected, despite the fact that compliance with 
the program's conditions would require the State to rearrange its 
budget priorities, change its laws (as in steward ) . or even 
amend its own constitution.^^® The courts have continued to 

reiterate that each statute is *not compulsory on the State [and] 

137 

IS not 'coercive' in the constitutional sense." 

Thus, the net result of the massive increase in conditional 
funding in the last fifty years has been to give the national 
government power to oversee the States' compliance with a wide 
range of conditional grants, and thus to direct state policy in 
areas of traditional state concern and authority, such as agri- 
culture, employee relations, and relief. The carrot of federal 
funding has often induced States to take steps that they might 
otherwise forego or actively resist. 

A few States have on occasion resisted the temptation. 

Oklahoma lost highway funds when it did not fire an individual 

13B 

whose employment violated the Hatch Act. More recently, a few 
States have refused to comply with the new national minimum 

drinking age, even though they, too, will lose funds for highway 
139 

construction. That States are still sensitive to the re- 
straints placed on them by these programs is evidenced by the 
numerous lawsuits that they continue to bring challenging the 
conditions.^*® The ultimate result for most States, however, has 
been eventual compliance, no matter how onerous or intrusive the 
Condi t ions . 
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Congress' increasing use of conditional grants has had many 
results. First, it has gradually eroded the tax base of state 
and local governments by separating the taxing pover (exercised 
at the national level) and the spending power (exercised at the 
state level). By accepting federal funds. States are able to 
raise money without having to raise taxes. And a State's rejec- 
tion of federal funds denies its citizens the benefits of a 
program that is supported by their tax dollars. It is not sur- 
prising that this politically expedient source of funding is 
almost irresistible, no matter what qualms States may have about 
surrendering a portion of their sovereignty. Higher national 
taxes, however, make it more difficult for states and local 
governments to increase taxes, thereby undercutting their fiscal 
independence and making them more dependent upon the federal 
contribution. 

Second, conditional grants have led to increasing 
uniformity. Matters of personnel, pay, and administration, for 
example, are standardized as each program imports the same 
national requirements into more and more areas of state 
activity. Conditional grants also encourage uniformity by con- 
centrating society's resources on those problems that are suffi- 
ciently large to have attracted national attention — and a 
national solution. Requirements for matching funding from the 
States automatically reduce the amount available to address 
other matters of intense local concern. The States may thus 
gradually cease to serve as experimental laboratories in which 
creative solutions are developed for problems of local concern. 

Third, conditional funding has permitted the national 
government to bypass the States entirely through the direct 
funding of local governments and private grantees, such as non- 
profit organizations, although the programs may have a signifi- 
cant impact on the States. This practice erodes the States' 
control over the activities of its subordinate political units. 

In sum, while the use of conditional funding has given the 
States, especially poorer States, access to federal funds, it has 
also led to increased national involvement in areas that were 
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previously the States' concern, permitting the national govern- 
ment to require the States to conform to national policies on 
virtually any subject. The Supreme Court has determined that 
Congress' spending for "the general Welfare" need not be confined 
to purposes related to its enumerated powers, and it has rejected 
all claims that conditional grants impermissibly invade the 
residual sovereign authority reserved to the States, And, while 
the Supreme Court has hinted that there are constitutional limits 
on the requirements that the national government may impose on 
the States pursuant to the spending power, if those limits have 
not yet been reached, it is difficult to imagine what they are. 
Thus, it seems fair to conclude that the national government's 
sense of self-restraint is the only real restraint on its 
authority under the spending power (as with the commerce power) 
to intrude into matters within the traditional concern and 
authority of the States. 

E. Preemption 

Article VI, clause 2 of the Constitution provides: 

This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; 
and all Treaties made . . . under the Authority of 
the United States, shall be the Supreme Law of the 
Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding. 

This provision, the Supremacy Clause, states the unremarkable 
proposition that where federal and state law conflict, state law 
must yield and federal law prevail. 

Vet, the Supremacy Clause also states on its face that it 
was not intended to subjugate the States completely to the na- 
tional government. Rather, its scope was expressly limited to 
the Constitution, treaties, and "(Ijaws . . . made in 
fplursuance " of the Constitution. Thus, Alexander Hamilton 
observed that it did "not follow . . . that acts of the [national 
government] which are not pursuant to its constitutional powers, 
but which are invasions of the residuary authorities of the 
[States] will become the supreme law of the land. These will be 
merely acts of usurpation, and will deserve to be treated as 
such."^*^ ♦ 
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The Supremacy Clause nonetheless has been used to justify 
supplanting state regulations spanning the full range of the 

States' "residuary authorities.” Acting under the Supremacy 

143 

Clause, courts have invalidated various state tort, 
contract,^** and criminal laws,^^^ state judicial procedures, 
state utility regulations, state noise regulations,^^® divorce 
lavs,^*® usury laws,^®® employment lavs,^®^ tax laws,^®^ and even 

the mandatory retirement age of state public safety off icials.^®^ 
154 

In Ridqvav v. Ridovav . for example, the Supreme Court held 
that a part of a state divorce decree was invalid under the 
Supremacy Clause. The Court voided a Maine divorce decree 
ordering a serviceman to maintain his military life insurance 
policy for the benefit of his children. The federal statute 
which created the insurance program gave servicemen the right to 
designate the beneficiaries of their policies, and protected them 
from attachment by creditors. The Court held that these pro- 
visions overrode the Ridgvays* divorce decree, nothvithstanding 

the fact that "[t]he legislation itself says nothing about con- 

155 

trary dictates of state law or state judgments." Moreover, 
the courts have invalidated these and other state laws, not 
because they were substantively unconst itut ional ■ but rather 
because they were said to be incompatible with, or "preempted 
by," federal statutes or regulations. 

To be sure, the Supremacy Clause was intended by the Framers 
to displace — to "preempt* — state laws that conflict with an 
exercise of Congress' enumerated powers. If application of the 
preemption doctrine in such cases is problematic, it is not 
because the Supremacy Clause has been misinterpreted, but because 
the proper scope of some other constitutional provision, under 
which Congress purported to act, has been exceeded. 

On the other hand, the courts decide a great many preemption 
cases where the federal enactment is silent as to its preemptive 
effect. In these cases, the court decides for itself whether the 
state and federal laws are incompatible. Hot surprisingly, 
results vary widely; moreover, the standards applied by the 
courts also vary. As a consequence, it is often difficult to 
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predict whether any given state statute will be found to have 
been preempted. 

This relatively recent, but very dramatic shift in federal- 
state relations is best appreciated from a historical perspec- 
tive. Initially, the Supreme Court was very solicitous of the 
proper sovereignty of the States. In McCulloch v. Maryland . 
the Court first defined the scope of the Supremacy Clause as 
applied to federal statutes. At issue was whether a State 
could validly tax notes issued by the federally-chartered Bank of 
the United States. Writing for the Court, Chief Justice Marshall 
first examined whether Congress had the power to charter a bank 
at all. Finding that it had such power under the Necessary and 
Proper Clause, Marshall next inquired whether a State could 

properly tax a branch of that bank. It could not, he said, since 

1 58 

"the power to tax involves the power to destroy" and since 
under the Supremacy Clause "the States have no power, by taxa- 
tion or otherwise, to retard, impede, burden, or in any manner 

control, the operations of the Constitutional laws enacted by 
159 

Congress . . . ." 

Similarly, in Gibbons v. Ooden .^^*^ the Court held that New 
York statutes giving to certain steamboat operators exclusive 
steam navigation rights to state waters were "repugnant" to a 
federal statute granting licenses to engage in coastal trade. 

As in McCulloch , however, Marshall was careful to point out that 
the federal statute at issue had been duly enacted pursuant to 
one of Congress' enumerated powers, the Commerce Clause. 

Following Marshall's death, the Court gave even greater 
emphasis to the limitations of congressional power. The Court 
stressed that the reserved powers of the States were beyond 
congressional interference. Accordingly, state legislation 
confined to its proper sphere could not, by definition, conflict 
with federal law, and could not, therefore, be preempted. 

However, this barrier to preemption of state laws has since 
collapsed. As we have previously discussed, the judicial expan- 
sion of Congress' powers, most notably its commerce power, has 
all but eliminated any restrictions on the subject matter about 
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which Congress may legislate. There are now few, if any, areas 
which cannot be regulated by the national government. Conse- 
quently, there are few, if any, state laws which cannot be 
preempted. As a practical matter, then, apart from congressional 
self-restraint, there is only one remaining limitation on preemp- 
tion: the Supreme Court's construction of federal law. It has 
proven none too confining. 

The Court has analyzed implied preemption cases under two 
main headings: "conflict preemption" and "occupation of the 
field preemption." Of these, the less controversial is conflict 
preemption. If a state law actually conflicts with federal law, 
it is, of course, quite properly displaced under the Supremacy 
Clause. That is what the Clause was designed to do. The ques- 
tion, however, of whether state and federal law actually do 
conflict is one which a court must decide. And the power to 
decide that question is subject to abuse. 

Sometimes the Court has given appropriate deference to state 
sovereignty. It has, for example, stated that state law is 

preempted only when "compliance with both federal and state 

162 

regulations is a physical impossibility". On the other hand, 
the Court sometimes has struck down state statutes which only 
potentially conflicted with federal law.^®^ Such decisions do 
obvious violence to the sovereign authority of the states. 

Even greater encroachments upon state sovereignty (and upon 
the separation of powers), however, have been countenanced by the 
Court's so-cdlled occupation of the field cases. Under that 
doctrine, even if a court cannot identify any conflict between 
federal and state lav, it still may invalidate the state lav if 
it determines that the federal regulatory scheme was designed to 
be exclusive of even complementary state regulation. In that 
case, the federal legislation is said to "occupy the field," and 
all state regulation of the same subject — complementary as well 
as contradictory — is struck down. 

It is one thing for Congress to dictate such a preemptive 
result. There is, of course, no question that Congress can, by 
explicit legislation, displace state regulation in any field 
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whose boundaries lie entirely within the reach of one of 
Congress' enumerated powers. But it is quite a different matter 
for a court to declare an entire field of state law preempted in 
the absence of an express statement to that effect. 

In cases in which the Supreme Court has implied occupation 
of the field preemption from a federal statute that is silent on 
the question, the Court typically grounds its decision on infer- 
ences of congressional intent drawn from the statute's legisla- 
tive history. How malleable a standard this is, however, can be 
seen from the Court's insistence that such "clear and manifest 
purpose* may be inferred if the federal statutes "touch a field 
in which the federal interest is so dominant that the federal 
system [must] be assumed to preclude enforcement of state laws on 
the same subject. Thus, according to at least some of its 
members, the Court has the power unilaterally to decide which 
"federal interests* are so "dominant* that any federal regulation 
of the subject will preempt all state regulation. 

Indeed, on at least two occasions, the Court has preempted 
state law in the face of clear evidence of a contrary congres- 
sional intent. In City of Burbank v. Lockheed Air Terminal. 

Inc. the Court voted 5-4 to preempt a city ordinance forbid- 
ding jet takeoffs between 11 p.m. and 7 a.m. The Court's ratio- 
nale was that "the pervasive nature of the scheme of federal 
regulation of aircraft noise* shoved that Congress intended to 
preempt all state regulation of it, even though there was no 
express provision of preemption in the relevant statute.^®® 
Dissenting, Justice Rehnquist pointed out that the committee 
report on the statute reflected a contrary congressional intent, 
explicitly providing that *(t]he authority of State and local 
government to regulate use, operation, or movement of products is 
not affected at all by the bill. (The preemption provision dis- 
cussed in this paragraph does not apply to aircraft. . . .).*^®^ 
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An earlier case, Pennsylvania v. Kelson . provides an even 
more vivid example of the Supreme Court lightly inferring a 
congressional intent to displace an entire field of state police 
power. There, the Court struck down the Pennsylvania Sedition 
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Act, finding it to be preempted by a similar federal statute. 

The Court acknoxledged that, in the statute in question. Congress 

had *not stated specifically* whether it had intended to occupy 

169 

the field and thus preempt all state legislation. Neverthe- 
less, the Court argued that the ’pervasive* nature of the federal 
1 70 

statute, together with the fact that it ’touched* a field in 

which the federal interest was dominant, and the ’serious 

172 

danger* of inconsistent adjudications, made ’the conclusion 
. . . inescapable that Congress . . . intended to occupy the 
field of sedition. Justice Reed dissented, pointing out that 
Congress' intent was better derived from another section of the 
same title, which provided that *[n]othing in this title shall be 

held to take away or impair the jurisdiction of the courts of the 

174 

several States under the laws thereof.* He concluded that 
*[c]ourts should not interfere [where] tt]he state and national 
legislative bodies have legislated within constitutional 
limits.*^’® 

In sum, there is little question that the courts have 
improperly invalidated constitutional exercises of state sover- 
eign authority. While cases of implied preemption used to be 
rare and limited, they are now commonplace and far-reaching. 

•lore importantly, while there once were effective subject matter 
limits on the regulatory areas that Congress could 
constitutionally occupy (and thus preempt), there now are 
virtually none. 

F. Miscellaneotis Judicial Decisions Eroding Federalism 
One of the most important, and one of the most complicated, 
legal issues involving the sovereign powers of the States is the 
relationship between federalism and judicial interpretatioa of 
the Constitution, As we have seen, the federal courts have 
clearly played a major role in the modern decline of federalism, 
though the nature of that role is often not fully appreciated or 
well understood. 

The specific topic of this section is the effect on federal- 
ism of judicial activism, particularly activism that imposes on 
state decisionmaking authority constitutional limitations that 
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are not fairly found in the Constitution.^^® Supreme Court 
decisions of this character are numerous, and this section of the 
report will discuss some examples that dramatically illustrate 
the injury to federalism that they inflict. 

As the earlier sections of this chapter demonstrate, the 
Supreme Court has acquiesced in expansions of national power by 
the legislative and executive branches that exceed the proper 
authority of these branches under the Constitution. In these 
cases, the Court played a role secondary to that of the Congress 
and the executive branch, but a role nonetheless necessary to the 
successful nationalization of state sovereign authority. 

Although less frequent, the courts also erode federalism in 
a more direct fashion by affirmatively exercising power not 
granted to the federal judiciary by the Constitution, In other 
words, courts have imposed limitations on the States that are not 
created by the Constitution but rather by the courts themselves. 
This kind of judicial activism is the focus of this section. 

When the federal courts create and impose constitutional 
limitations on the States, federalism suffers in two ways. 

First, a decision improperly limiting state decisionmaking au- 
thority obviously represents a direct and illegitimate alteration 
in the federal-state relationship established by the Constitu- 
tion. Second, but just as significantly, any judicial decision 
that departs from the original meaning of the Constitution does 
serious damage to the structure of constitutional federalism, 
regardless of the subject of the decision. This important point, 
which obviously has implications beyond the narrow topic of this 
section, often goes unrecognized and is worth a closer look. 

When judges decide constitutional cases on some basis other 
than the original meaning of the document — i.e. . engage in 
judicial activism — it is not too much to say that they are 
amending the Constitution; they are either creating a new provi- 
sion or ignoring or rewriting existing ones. Recognizing that 
times and circumstances may change, the Framers of the Constitu- 
tion provided a specific, and in many ways very cumbersome, 
mechanism for amending the document when necessary. Judges who 
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take it upon themselves to adapt the Constitution to modern 
conditions through the less demanding process of judicial activ- 
ism are circumventing that mechanism and arrogating to themselves 
a power specifically committed by the Constitution to other 
elements of our political order. Because those "other elements" 
are, in large measure, the States, every time courts depart from 
the Constitution, even for the best of reasons, federalism 
suffers. 

The Framers' chosen method for amending the Constitution is 
set forth in Article V of that document. Under Article V, amend- 
ments to the Constitution can be proposed either by a two-thirds 
vote of both Houses of Congress or by a constitutional convention 
called by Congress upon the application of two-thirds of the 
States. Amendments proposed by either method must then be rati- 

f ied by three-fourths of the States before becoming part of the 
178 

Constitution. 

Article V is a vital bulwark of constitutional federalism in 
two principal respects. First, and most obviously, the require- 
ment that any proposed amendment be ratified by three-fourths of 
the States before becoming part of the Constitution grants to the 
States a decisive role in changing the nation's fundamental 
document. The requirement of an otherwise unprecedented 
supermajority of three-fourths (as opposed to the supermajority 
of two-thirds used for other purposes in the document) illus- 
trates how seriously the Framers took this point. Second, the 
process for proposing amendments to the Constitution also re- 
flects a deep concern for federalism. As noted. Article V pro- 
vides two ways by which amendments can be proposed: a two-thirds 

vote of both Houses of Congress or a constitutional convention 

• 179 

applied for by two-thirds of the state legislatures. 

Thus, Article V provides the States with a say — and any 
thirteen States with an absolute veto — over changes in the 
nation's governing document. Accordingly, when judges, openly or 
tacitly, claim the power to amend the Constitution, they are 
infringing on important prerogatives of the States, 
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In our history several important Supreme Court decisions 
stand out for the degree to which they illustrate judicial indif- 
ference to the constitutional principle of federalism. The 

180 

Supreme Court's 1973 decision in Roe v. Wade . addressing the 
constitutionality of state abortion statutes, is among its most 
controversial decisions ever. Much of the controversy concerns 
the underlying political issue of abortion rather than the 
opinion's merit as an exposition of constitutional lav. With 
respect to the latter, however, the decision represents a serious 
threat to federalism. 

In Roe V. Wade the Supreme Court decided that Texas' crimi- 
nal abortion statutes, which proscribed abortion except when 
performed or attempted in order to save the life of the mother, 
violated the woman's "right of privacy," which the Court found to 

be guaranteed by "the Fourteenth Amendment's concept of personal 

181 

liberty and restrictions upon state action." The Fourteenth 
Amendment, among other things, prohibits States from depriving 
persons of "life, liberty, or property, without due process of 
law." The Court rejected, however, the contention that the 
States could never regulate abortions, because the States have 

important interests "in safeguarding health, in maintaining 

182 

medical standards, and in protecting potential life." The 
Court then set forth a detailed code specifying what kinds of 
regulations are appropriate at various stages of pregnancy, 
essentially forbidding all regulation during the first trimester 
of pregnancy, allowing some regulation of abortion procedures 
during the second trimester, and allowing States to ban abortions 
entirely during the third trimester. 

The Court did not question in Roe , and has not subsequently 
questioned, that for purposes of the federal Constitution, pro- 
tecting potential life is a permissible state goal that exists 

183 

"throughout the course of the woman's pregnancy," and that the 
abortion regulations at issue in Hoe reasonably promoted this 
goal. Ordinarily, the Court will not find state legislation to 
be a deprivation of life, liberty, or property without due pro- 
cess of law unless there is no rational connection between the 
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means chosen and a permissible state goal. Nonetheless, the 
Court in Roe imposed a far heavier burden on the States, requir- 
ing them to show a comotllino interest in their goals, a burden 
ordinarily applied only to state action that impinges upon prin- 
ciples or values deliberately placed by the Constitution outside 
the normal legislative process. The Court, however, could not 
and did not even attempt to ground its finding that abortion is 

such a constitutional right in the text, structure, or history of 
185 

the document. Indeed, near the end of its opinion, the Court 
made no reference to the Constitution in explaining that its 
holding "is consistent with the relative weights of the re- 
spective interests involved, with the lessons and examples of 

medical and legal history, with the lenity of the common lav, and 

186 

with the demands of the profound problems of the present day.* 

The Roe decision's implications for federalism, in both the 
short and long run, are dramatic. Its immediate impact, of 
course, is to withdraw from state legislatures an issue of great 
concern to many on the basis of a doctrine found nowhere in the 
Constitution. The Court, on its own, thus nationalized an issue 
committed by the Constitution to resolution by the States. 

Whether or not one approves of this result on grounds of policy, 
the negative effect on constitutional federalism is undeniable. 

Of equal significance, the Court also set the stage for further 
inroads on the prerogatives of the States by establishing that 
restrictions on state authority not found in the Constitution 
might nonetheless be asserted as a matter of federal law if ’the 
profound problems of the present day" so require. To be sure, 

Boe V. Wade was perhaps not the only case in recent times to 
assert this principle, but it did so with unusual clarity and 
in a context that could not be ignored. Though this aspect of 
the opinion has not yet generally been expanded into other areas 
of state action, the prospect that the Court will nationalize 
other issues of state concern, imposing uniformity where the 
Constitution contemplates diversity, is a very real one. 

The constitutional principle of ’one man, one vote’ was 
created by the Supreme Court in the early 1960's in a series of 
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decisions known as the "Reapportionment Cases," which, when 
issued, ranked among the most controversial and widely criticized 
opinions ever written by the Court. In the years following the 
reapportionment decisions, thirty-two States — only two short of 
the constitutionally required two-thirds majority — called upon 
Congress to convene a constitutional convention so that amend- 
ments to overturn the decisions could be proposed. While the 
decisions today are a solid part of the nation's political 
landscape, they were an important watershed in the history of 
federalism. 

189 

The cases began in 1962 with Baker v. Carr . in which the 
Supreme Court decided for the first time that federal courts were 
competent to decide issues regarding the internal political 
arrangements of the States. The claim in that case was that the 
State of Tennessee, in violation of its own laws and constitu- 
tion, had failed for sixty years to reapportion its state legis- 
lative voting districts to reflect population changes. As a 
result, representatives of some geographical units represented 
far fewer eligible voters than representatives elsewhere in the 
State. Voters in "underrepresented" districts claimed that this 
denied them the equal protection of the laws guaranteed by the 
Fourteenth Amendment ("nor shall any State . . . deny to any 
person within its jurisdiction the equal protection of the 
laws"). The Court did not actually decide that this constitu- 
tional claim was correct, but it concluded, contrary to a long 
history of prior decisions, that federal courts are capable of 
deciding that question, and that the state legislative process of 
districting is a subject into which federal courts can and should 
intrude. 

190 

Two years later, in Reynolds v. Sims . the Court actually 
decided the constitutional question. The case concerned a chal- 
lenge under the Equal Protection Clause of the Fourteenth Amend- 
ment to Alabama's apportionment of seats in the two houses of its 
state legislature. As was the case in Baker v. Carr , the Alabama 
legislature had, in violation of its own lavs and state constitu- 
tion, failed for over 60 years to reapportion these seats to 
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account for population changes, with the result that voters in 
some populous districts alleged that their votes were debased in 
comparison with voters in smaller districts having the same 
number of representatives. In a lengthy opinion, the Court 
agreed, concluding that "as a basic constitutional standard, the 
Equal Protection Clause requires that the seats in both houses of 
a bicameral state legislature must be apportioned on a population 

iqi 

basis." The Court added, however, that this was to be done 

only as far as practicality allows; '[mlathematical exactness or 

192 

precision is hardly a workable constitutional requirement," 

The Court did not elaborate upon what kinds of deviations are 

193 

permissible, but left the issue to be resolved case-by-case. 

In its substance, Reynolds provided no new justifications 
fob the Court's position, nor did it offer any new textual or 
historical analysis to bolster prior reasoning. Nor did the 
Court adequately respond to the point that the United States 
Senate is apportioned under the Article I of the Constitution on 
the basis of geography, not population. Rather, the entirety of 
the Court's reasoning was encapsulated in the following passage: 

A citizen, a qualified voter, is no more nor no less so 
because he lives in the city or on the farm. This is 
the clear and strong commmand of our Constitution's 
Equal Protection Clause. This is an essential part of 
the concept of a government of laws and not men. This 
is at the heart of Lincoln's vision of "government of 
the people, by the people, [and] for the people." The 
Equal Protection Clause demands no less than substan- 
tially equal state legislative representation fornall 
citizens, of all places as well as of all races. 

The effect of Reynolds , and of the Reapportionment Cases as 

a whole, is to place the state legislative process of districting 

195 

under the overlordship of the federal judiciary. At the time, 
only the vaguest of standards were given to the lover federal 
courts which had to supervise the process, and today the 
situation is not markedly different. The result is an 
unprecedented intrusion, both in scope and in detail, into the 
States' legislative processes. Courts must decide which 
deviations from population equality are justifiable ( i .e. . as 
a matter of abstract political theory), and which legislative 
considerations are acceptable. 
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The Constitution specifies at length and in detail the 
permissible practices and procedures involved in selecting a 

representative government, and considerations of federalism 

196 

inform the whole structure of these procedures. To conclude 
that the first section of the Fourteenth Amendment overturns this 
structure, replacing it with adjudication by federal courts, is a 

monumental (though not by that fact alone incorrect) proposition, 
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which, whether or not it can be established, certainly was 
not established, nor even sought to be established, by the Court 
in the Reapportionment Cases. 

The decisions discussed thus far — Roe v. Wade and the 
Reapportionment Cases — are familiar to both the legal community 

and the general public. By contrast, Washington v. Seattle 
19fi 

School District Mo. 1 is relatively obscure. In many ways, 
however, it reached the most remarkable result of any of these 
cases; that the federal Constitution prevents a state legisla- 
ture or a State's voters from setting a constitutionally permis- 
sible educational policy for public schools. 

In March 1978, a local school board in Seattle, Washington 
initiated a program of mandatory busing of schoolchildren in 
order to promote racial balance in the local public schools. 

There had never been a finding that the Seattle schools were 
illegally segregated, and the board was therefore under no legal 
or constitutional obligation to implement such a program. Eight 
months later, the State's voters passed an initiative, by a two- 
to-one margin, forbidding school boards from implementing manda- 
tory busing programs except for certain specific purposes, in- 
cluding compliance with court orders to engage in busing, but not 
including the achievement of racial balance not required by law. 
The initiative had the effect of a state statute establishing as 
the educational policy of the State that, wherever feasible, 
public schoolchildren should attend schools near their home. In 
the absence of intentional action by the State causing segrega- 
tion of its school system (which was not involved in this case), 
policies of this kind have always been recognized as consistent 
with the federal Constitution. 
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Nonetheless, the school board, a subordinate governmental 
unit of the State of Washington, sued the State in federal court, 
charging that the initiative violated the Fourteenth Amendment. 
The Court agreed with the school board, holding that by substi- 
tuting a statewide decision for the decisions of local school 

boards, the initiative unconstitutionally 'imposes substantial 

199 

and unique burdens on racial minorities,* by requiring them to 
address requests for mandatory busing to the state legislature or 
the voters rather than merely to their local school boards. The 
Court emphasized, however, that the mere repeal of a law or 
policy, even one pertaining to racial matters, does not violate 
the Constitution; "It is the State's race-conscious restructur- 
ing of its decisionmaking process that is impermissible, not the 
simple repeal of the Seattle Plan.'^®® 

The upshot of the Court's opinion was to prevent the State 
from deciding a question of education policy — the use of manda- 
tory busing — at the state rather than the local level, even 
when that question pertained only to the wisdom as a policy 
matter of forced busing. The initiative by its terms did not 
affect the use of busing to comply with legal obligations; it 
merely established a general neighborhood school policy, subject 
to specifically drawn exceptions for matters like overcrowding of 
neighborhood schools or the unavailability at some schools of 
special courses of study. The Court thus dramatically interfered 
with the ability of a State — and in this case the voters of the 
State acting directly through the initiative process — to set 
education policy with respect to an important issue. The result 
is an 'unprecedented intrusion into the structure of a state 
government, essentially allowing subordinate state bodies to 
defy the State and the voters on policy matters, and to assert 
the Constitution in defense of their defiance in federal court. 

G. Conclusion 

The decline in the political vitality of the States and the 
consolidation and centralization of governmental power in Wash- 
ington cannot be chronicled completely in the few pages allotted 
here. Clearly, however, the current condition of federalism can 
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be traced to the way Congress, the executive branch, and the 
Supreme Court have interpreted and applied the national govern- 
ment's constitutional powers, especially since the 1930s. 

Through expansive readings of such constitutional provisions as 
the Commerce Clause, the spending power and the Supremacy Clause, 
the legislative and executive branches of the national government 
have been able to dominate politics and government in this coun- 
try. The Supreme Court, as well, through its power to interpret 
the Constitution, has been a necessary partner in the process, 
either by ratifying actions taken by the other two branches or by 
interpreting the Constitution so as to place limitations on the 
States' authority not expressed in the Constitution itself. 

Any attempt at revitalizing federalism must start with 
initiatives aimed at curbing the national government's ability to 
undermine the constitutional authority of the States. Several 
such proposals are outlined in Chapter IV of the report. Beyond 
being constitutionally mandated, "support of the state govern- 
ments in all their rights’^®^ is wise public policy, as 
Chapter III of this report seeks to demonstrate. 
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III. THE CONTEMPORARY IMPORTAMCE OP FEDERALISM 

Federalism as an argument for or against a proposition is at 
present generally employed only for reasons of political expedi- 
ency. A genuine renaissance of federalism requires an under- 
standing of the reasons that it would presage better government 
and more enlightened public policy. The reasons are manifold: 

1 . The science of government is the science of experiment . 
The perennial problems that confront government — seeking to 
upgrade education, for instance — can be addressed most intelli- 
gently by drawing upon the experience of 50 different States, in 
lieu of the untested theories often presented to Congress. 

The examples of constructive state experimentation are 
legion. In the area of education in recent years. States have 
embraced a rich variety of education reforms: merit pay for 
teachers, teacher certification through testing, minimum compe- 
tency standards for student high school graduation, so-called 
“no-pass, no-play" rules for student extracurricular eligibility, 
special schools for the gifted, and equal per capita spending per 
pupil. These varying approaches can be studied and tailored to 
fit unique facets of local education. 

States have also adopted a variety of no-fault auto insur- 
ance laws, permissible only because Congress rejected proposals 
to enact federal legislation in the area. Many of the state laws 
have been amended based on unanticipated results. The learning 
curve regarding no-fault laws continues to rise. State experi- 
mentation with no-fault schemes has given the people of these 
States a variety of auto insurance lavs that are far better 
tailored to their needs than an unbending nationwide rule. 

With regard to banking. States have trailblazed an effort to 
foster regionalized or nationwide operations. By enacting reci- 
procity statutes permitted by federal law. States have authorized 
bank holding companies to extend operations across state 
boundaries to bolster competition and to spur economic 
differences. Experience under these state enactments has 
discredited the theory behind some federal banking laws that 
large banking institutions are necessarily at odds with the cause 
of fostering competition and consumer welfare. 
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States are also actively experimenting with telephone dereg- 
ulation. Nebraska has removed regulatory shackles from phone 
companies offering local exchange service. Several other States 
have authorized competition for intra-state toll service, while 
still others continue to insist on a monopoly in that market. 
States have embraced a variety of so-called "lifeline" phone 
service plans for the impoverished, and have experimented with 
the concepts of local measured service and private pay phones. 
Shared tenant service options are flourishing. States have 
additionally varied in the permissible diversification activities 
of phone companies. The contrasting state approaches to tele- 
phone regulations are yielding a rich harvest of information 
indispensable to identifying the most fruitful public policy in 
this field. 

In the area of insurance regulation, state experimentation 
has also proved rewarding. Many States have discarded so-called 
prior approval rules and opted for pricing flexibility and a 
variety of group insurance plans. Experience in such States 
generally disproved a prevalent view that prior approval of 
pricing by insurance commissioners was necessary to prevent 
business abuses. Insurance regulations by the States continue to 
evolve, informed by the experience of different States with 
different regulatory schemes. 

States have been innovators in the creation of enterprise 
zones. Generally, businesses located in such zones are freed of 
the usual tangle of regulatory rules or taxes in order to 
encourage investment and job creation. Experience with these 
zones will provide a wealth of information regarding preferred 
government methods to stimulate economic growth consistent with 
the public welfare. 

States vary in the licensing of occupations. Some States 
require the licensing of occupations ranging from auto repair 
shops to beauticians, whereas others do not. This experimenta- 
tion has allowed the accumulation of data on the extent to which 
licensing reduces the incidence of fraud or misconduct, and on 
how much it increases prices to consumers. Such information is 
indispensable to the development of sound public policy. 
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States have adopted varied versions of the Uniform Commer- 
cial Code. Experience with the Code has led some States to 
revise certain rules under Article 9 governing secured transac- 
tions. As a result of state experimentation, legal rules govern- 
ing business operations under the Uniform Commercial Code have 
evolved in a progressive fashion from State to State, without 
sacrificing the benefits of large-scale uniformity. 

In the area of labor relations, state experimentation has 
proved equally valuable. State laws have adopted various ap- 
proaches on unemployment insurance taxes and eligibility rules, 
workmen's compensation schemes, employment training for welfare 
recipients and the right of employees to refuse union membership. 
States have frequently changed laws in these matters depending on 
experiences and evolving desires of their residents. Consequent- 
ly, state policies governing right to work, employment insurance, 
workmen's compensation, and manpower training are better tailored 
to serve the citizens of each State than would a rigid nationwide 
policy. 

States have experimented with many approaches to protecting 
confidences of news reporters. Newsmen's privilege statutes 
abound in the States, and they permit an informed evaluation of 
the trade-offs between comprehensive news reporting and the needs 
of civil and criminal justice litigants. States frequently 
revise newsmen's privilege laws based on the experience of the 
States. 

New Jersey has experimented with a law requiring political 
subdivisions to accept a reasonable number of low-income housing 
units. This experience has proven useful to other States contem- 
plating the same type of measure. 

California is considering a bill to shield any producer of 
an AIDS vaccine from daunting liability rules. Its purpose would 
be to accelerate discovery and marketing of such a vaccine. If 
enacted, the bill would be exceedingly informative to policy- 
makers determining whether to relax, maintain, or increase lia- 
bility exposure for drug manufacturers. 
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In the area of velfare. States differ substantially on the 
amount of aid given to families with dependent children or with 
unemployed fathers. The differences among state programs permit 
a fair evaluation of the question whether welfare substantially 
decreases work incentives or fosters family disintegration. 

They further permit state residents to adopt a level of welfare 
that matches their sense of equality and fairness. 

With respect to criminal law. States have chartered new 
approaches to punishment, plea bargaining, and rights of the 
accused. A vide array of mandatory sentencing lavs have been 
enacted by States over the past few decades. Some States, such 
as Alaska and California, have placed curbs on plea bargaining. 
And state supreme courts have interpreted state constitutions in 
over 200 cases to create criminal law rights not guaranteed by 
the United States Constitution. These varied criminal lav rules 
permit the assembly of information and experience necessary for 
informed legislative changes in state criminal law. 

Limitations of space preclude providing additional illustra- 
tions of the virtue of preserving and enhancing state sovereign 
prerogatives. The important point is that the States, as labora- 
tories for testing public policies, can experiment with novel, 
risky, even exotic, approaches to their problems without threat- 
ening the nation as a whole, 

2. States are enoaoed in public policy competition among 
themselves . When the size of government is kept as localized as 
possible, there is the potential that jurisdictions will compete 
against one another in the kinds of public goods they provide, 
the kinds of regulation of private activity they permit, and the 
way they tax their citizens. The reason that such competition 
exists is the possibility for *exit*: People and firms can leave 
political jurisdictions. The possibility that people and firms 
"vote on their feet" should not be understated. Ill-conceived 
public policy over the long-run leads to an exodus of business 
and talented individuals; the State's tax base erodes and its 
infrastructure deteriorates. States are thus strongly encouraged 
to rectify misguided public policy in order to maintain fiscal 
health and to enhance their appeal to potential residents. 
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There are many examples of how the inter jurisdictional 
competition implicit in a federalist system has produced a lively 
marketplace for the way people and firms wish to be governed. 
Corporations choose to incorporate in Delaware because its lavs 
give managers greater discretion to run corporations in a manner 
that maximizes the wealth of shareholders. Despite their 
geographic similarities, the neighboring states of Utah and 
Nevada have radically different preferences for gambling — and 
for the tourism and tax revenues it generates. At present, 
education reforms, business enterprise zones, and state 
deregulatory measures are blossoming among the States, spurred by 
the desire to attract businesses and skilled individuals. 

In contrast to States, Congress lacks a strong political 
incentive to correct misconceived public policy that is fastened 
on all individuals or businesses of the nation. Injurious na- 
tional public policy cannot be escaped by flight to a different 
State, and the absence of a competitive disadvantage caused by 
the policy stifles constituent calls for reform by Congress. 
Ill-conceived or outmoded federal regulation of rates of entry 
and exit of railroads, motor carriers, and airlines persisted for 
generations before any substantial reform was undertaken, 

3. State legislative bodies are in a position to be more 
responsive to constituents than is Congress . State legislatures 
generally contain fewer members, are more knowledgeable of local 
conditions, and are less pressed for time than Congress. And 
malfunctioning state lavs that burden all state residents are 
likely to evoke swift statutory reform. 

Members of Congress are frequently less than well-informed 
of local conditions or needs because they are understandably 
preoccupied with pressing national questions such as balanced 
budget lavs, tax reform, defense spending, sanctions against 

South Africa, or aid to ’Contra” forces fighting the Sandinistas 
. • 203 

in Nicaragua. Fifty years or more can elapse before Congress 
comprehensively reviews and revises federal lav to reflect the 
evolving needs and desires of the citizenry. 
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4 . States can make public policy tailored to their unique 
circumstances . State policy is thus more likely to satisfy 
constituent desires. As Hoodrov Wilson observed: 


We know that we still have a singularly various 
country, that it would be folly to apply uniform 
rules of development to all parts of the country, 
that our strength has been in the elasticity of 
our institutions, in the almost infinite adapt- 
ability of our laws, that our vitality has con- 
sisted largely in the dispersal of political 
authority, in the necessity that communities 
should take care of themselves and work out their 
own order and progress. “ 

The federal 55 mile-per-hour speed rule as a condition for 
full state participation in federal highway funds aptly illus- 
trates the imprudence of imposing nationwide policy in areas in 
which the needs and desires of the people vary widely from State 
to State. The limit may be desirable in urban States and sub- 
stantially reduce accidents there, but in rural States such as 
Idaho or Wyoming limiting speed to 55 miles per hour may be 
unwanted and counterproductive. Likewise, the nation-wide mini- 
mum wage and overtime provisions of the Fair Labor Standards Act 
overlook the large local differences in the cost of living and 
labor markets. Similar examples abound. 


5. State sovereignty is an essential safeguard of liberty . 

Thomas Hobbes lectured that 'freedom is political power divided 
20S 

into small fragments." Thomas Jefferson maintained that "the 

true barriers of our liberty in this country are our State gov- 
206 

ernments," And Woodrow Wilson pointed out that the "concen- 


tration of power IS what always precedes the destruction of 


liberties. 
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Garcia . 
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Finally, as Justice Powell wrote in dissent 


human 

in 


(T]he harm to the States that results from 
federal overreaching under the Commerce Clause 
is not simply a matter of dollars and 
cents. . . . Nor is it a matter of the wisdom 
or folly of certain policy choices. . . . 
Rather, by usurping functions traditionally 
performed by the States, federal overreaching 
. , . undermines the constitutionally mandated 
balance of power between the States and the 
federal goverment, a balance designed to 
protect our fundamental liberties. 
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IV. RESTORING FEDERALISM TO AMBRICAH GOVERNMENT 

A. General Role of Federalism Principles in Policyinahinq 
America today is obviously a very different place from the 
America of the eighteenth century. And American government today 
differs in some very fundamental ways from the government estab- 
lished by the Constitution crafted by the Framers in Philadelphia 
in 1787. A national government of limited, enumerated powers has 
been replaced by an active and expansive national government that 
touches the daily life of every citizen. States, once the hub of 
political activity and the very source of our political tradi- 
tion, have been transformed — in significant part — into 
administrative appendages for the national government, their 
independent political power usurped by almost two centuries of 
constitutional evolution and political and economic change. 
Federalism, as the Framers understood it, seems only barely 
related to American government in the 1980s. 

The tendency to centralize and consolidate government is 
easy to understand. It is not surprising that public officials 
and well-meaning citizens who believe their policy ideas to be 
sound often seek to impose those ideas uniformly among the fifty 
States. It is not surprising that individuals who feel strongly 
about the merits of a public program often seek to bestow that 
program upon as many of their fellow citizens as possible. And 
it is not surprising that multi-state businesses would rather 
comply with a single set of regulations emanating from a single 
source than with fifty separate sets of regulations coming from 
fifty different state capitals. 

It is precisely because each of us can understand the impe- 
tus toward centralization of governmental authority that particu- 
lar care must be taken to avoid falling victim to this tendency 
and, in the process, undermining the constitutional balance 
within our system of government. Indeed, an acute appreciation 
of the natural tendency to centralize authority inspired the 
Framers to create a constitutional system designed to thwart that 
tendency. 
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As has been set forth in this report, federalism is both a 
constitutional principle and a practical strategy for good gov- 
ernment. It is not an antiquated idea. It makes good sense 
today, as it did two hundred years ago. Those who argue that any 
attempt at revitalizing federalism is doomed to failure — be- 
cause the problems of government today are so different from the 
kinds of problems confronting the Framers — fail to recognize 
that while the particular issues differ, the political principles 
that provide the foundation of those issues are the same. More- 
over, such claims are blind to the record of public policy fail- 
ures engineered by Congress since the New Deal. 

The desire to revitalize federalism in American government 
is not a call to disassemble the government in Washington and 
return all power to the States, and it is not a call to return to 
the days of the Framers. Nor is it a denial of the self-evident 
proposition, recognized by the Framers, that in a host of areas 
the sovereign powers of the national government are and must be 
exclusive. Rather, it is a call for a return to the Framers' 
vision of a nation of States — a system of government in which 
the national government exercises sovereign authority in accord 
with the letter, and the limits, of its constitutionally enumer- 
ated powers, and the States exercise sovereign authority in all 
other areas. It is a call for innovation and experimentation in 
government. And at its very roots it is based on the recognition 
that the people of the United States are the ultimate source of 
sovereignty and that they can best exercise their authority in 
the statehouses, city halls, town halls, and county court houses 
scattered throughout this land. 

Listed below are recommended policymaking criteria aimed at 
promoting federalism by ensuring that the policymaking process of 
the national government respects the sovereign authority of the 
States under the Constitution. It is important to recognize that 
the greatest threat to federalism is the fact that those who 
exercise authority in the national government — whether as 
members of the legislative, executive, or judicial branches — 
tend to look first to the national government when attempting to 
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deal with society's problems. That is why it is imperative that 
steps be taken to resist that tendency within the policymaking 
process. 

The Working Group on Federalism recommends that the follow- 
ing criteria, which build on President Reagan's Statement of 
Federalism Principles, should be adhered to when promulgating 
policy at the national level: 

— There should be strict adherence to 
constitutional principles. The political 
branches of the national government should 
closely examine the constitutional and/or 
statutory authority supporting any federal 
action that would limit the policymaking 
discretion of the States, and should skepti- 
cally assess the necessity for such action. 

— Such federal action should be taken only 
where constitutional authority for the action 
is clear and certain and the national activi- 
ty is necessitated by the presence of a 
problem of national scope. The States should 
be consulted before any policy is implemented. 

— The national government should adopt a 
non-intervention policy regarding matters 
properly within the constitutional powers 
reserved to the States. States have the 
sovereign authority to govern as they see fit 
in those areas not delegated to the national 
government by the Constitution. 

-- With respect to national policies admin- 
istered by the States, the national govern- 
ment should grant the States the maximum 
administrative discretion possible. Intru- 
sive, Washington-based oversight of state 
administration is neither necessary nor 
desirable. 

— The national government should refrain, 
to the maximum extent possible, from estab- 
lishing national, uniform standards governing 
the administration of national policy. 

States should be encouraged to develop their 
own approaches to the implementation of 
national programs. 

States should be encouraged to work 
together to develop model or uniform state 
laws to meet problems common to the States. 
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— When uniform nation-wide standards are 
necessary to ensure the efficient and effec- 
tive administration of national policy, the 
States should be consulted in the formulation 
of those standards. 

B. Possible Reforms to Revitalize Federalism 

As we have seen, the principal cause of the decline of 
federalism has been doctrinal developments in constitutional lav 
that have largely freed the national government of the 
constraints inherent in its enumerated powers. This evolutionary 
process culminated recently in the Garcia case, where the Supreme 
Court *abdicate[d] its constitutional responsibility to oversee 

the Federal Government's compliance with its duty to respect the 

209 

legitimate interests of the States," ruling in effect that 

"federal political officials . . . are the sole judges of the 

210 

limits of their own power." 

As mentioned in the introduction to this report, a 
constitutional amendment would be the most effective means of 
addressing and correcting the doctrinal constitutional 
developments that have led to the nationalization of state 
sovereignty. Proposals for amending the Constitution, however, 
should be advanced only after all other alternatives are examined 
and found wanting. The primary alternatives to constitutional 
amendment focus on the institutional processes of the political 
branches; proposals of this nature would call upon the political 
branches to impose discipline on themselves in order to ensure 
their "solicitude . . . for the continued vitality of States." 

If such reforms proved both practicable and effective, the need 
to restore a proper respect for the States through constitutional 
amendment may be obviated. 

1 , Institutional Process Reforms 

A variety of possible reforms in the institutional processes 
of the political branches are suggested by the constitutional 
developments, previously outlined in this report, that have led 
to the centralization of American government in Washington. Such 
reforms would call for both legislative action and executive 
action. 
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a. Legislative action 

The following procedural reforms could be enacted through 
legislation or imposed through revision of the House and Senate 
Rules ; 

(1) Urge Congress to require a statement of 
constitutional authority and a federalism assessment for all 
federal legislation . Requiring that every bill introduced in 
Congress explicitly state Congress' constitutional authority to 
enact the proposed measure, with citation to specific provisions 
of the Constitution, would focus the attention of Congress and 
the public on the nature and scope of the asserted power and the 
propriety of its proposed exercise. Inviting such scrutiny would 
help to ensure that dubious exercises of federal power are 
avoided. In addition, each bill introduced in Congress — or at 
least any committee report favorably reporting the bill — could 
be required to contain a "Federalism Assessment." The require- 
ments for such an assessment could be modeled after the Regu- 
latory Impact Evaluation currently required in the Senate or the 
Regulatory Impact Analysis required by Executive Order 12291. 

The assessment could be required to discuss such matters as the 
efforts the States have taken to address the subject of the bill; 
the factors necessitating a national solution; the extent to 
which the bill's provisions would affect the States' ability to 
discharge traditional state governmental functions, or other 
aspects of state sovereignty; the effect on the States' ability 
to innovate and experiment with solutions; and the overall effect 
on the distribution of power and responsibilities among the 
various levels of government. 

(2) Seek limitations on federal regulation of the 
States that interferes with state sovereignty . The Supreme Court 
held in Garcia that Congress is in effect the sole judge of the 
extent of its commerce power. Accordingly, it is entirely 
appropriate — indeed, it is critical — that Congress impose 
such limits on itself. The standard could be modeled after the 
National League of Cities formula: that congressional regulation 
of the States as States is not permitted if it interferes with 
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’functions essential to [the States'] separate and independent 
existence* (426 U.S. at 845) or *operate[s] to directly displace 
the States' freedom to structure integral operations in areas of 
traditional governmental functions* (426 U.S. at 852). Congress 
could apply this legislative standard to any congressional 
actions (and federal agency action based on such congressional 
actions) that directly regulate the States, no matter what 
enumerated power is invoked: commerce, spending, or otherwise. 
Moreover, Congress could require itself to be explicit when it 
intends to regulate the States as States; under such a congres- 
sionally imposed requirement, absent an explicit statement that 
legislation is intended to apply directly to the activities of 
the States, the statute would not be interpreted to so apply. 

(3) Seek congressional restrictions on the use of 
grants to indirectly regulate the States . The last twenty years 
have seen explosive growth in the use by Congress of conditional 
funding grants to impose a vast array of regulations that have 
little or no relationship to the programs being funded. 

Congress could be asked to abandon the current indirect practice 
of tying such regulations to the grants system, thus restricting 
such regulation of the States to direct orders to the States. 
Congress could implement this proposal by adopting procedural 
constraints on future enactment of crosscutting and crossover 
regulations. 

(4) Discourage federal grants that authorize local 
expenditures that are not authorized bv the States . In some 
programs, federal funds are provided directly to local 
governments for use in ways not authorized, and sometimes 
explicitly prohibited, by state law, A good example is the 
federal Payment in Lieu of Taxes Act, which compensates local 
governments for the loss of tax revenues resulting from the tax- 
exempt status of federal lands in their jurisdictions. The Act 
authorizes local governments to use the federal funds for any 

governmental purpose. In Lawrence Countv v. Lead-Peadwood School 
212 

District No. 40-1 . the Supreme Court invalidated under the 
Supremacy Clause a South Dakota statute requiring localities to 
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allocate such federal funds in accord with the scheme mandated 
by South Dakota for allocation of general tax revenues. The 
result in that case vas that a State was prohibited by the 
national government from controlling the expenditures of one of 
its own political subdivisions. Congress could adopt restraints 
on its ability, through federal spending, to subvert the 
authority of the States over their own political subdivisions. 

(5) Seek establishment of federalism subcommittees 
of the judiciary committees and revision of parliamentary rules . 
Currently, the governmental affairs committees in Congress have 
subcommittees on intergovernmental relations. These sub- 
committees, and the full committees to which they report, 
concentrate on questions of government efficiency and the 
management of federal grant programs; they do not concern 
themselves in any consistent way with the appropriate division of 
governmental responsibilities under the Constitution and the 
impact of proposed measures on the sovereign prerogatives of the 
States. The focus of these subcommittees is thus too narrow for 
the comprehensive and studied approach to federalism questions 
that a proper respect for the States, especially in light of 
Garcia , requires Congress to take. Accordingly, Congress should 
consider establishing federalism subcommittees to review all 
proposed legislation that has potentially adverse implications 
for state sovereignty. Specifically, these subcommittees would 
have the responsibility for ensuring congressional compliance 
with any procedual reforms adopted by Congress to preserve 
federalism. Such subcommittees would therefore serve a function 
analogous to that performed by the budget committees, which were 
established by the Congressional Budget Act of 1974. Given the 
essentially constitutional nature of the considerations that 
would be required by these reforms, it seems appropriate that 
these new subcommittees report to the judiciary committees, which 
of course currently have jurisdiction over constitutional 
matters. As an additional enforcement mechanism. Congress could 
amend its parliamentary rules to provide that a point of order 
could be raised concerning legislation not complying with the 
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procedural reforms. Thus, during floor consideration of such a 
bill, the parliamentarian could be asked to rule that it is out 
of order to vote on the bill. 

(6) Promote optional state consolidation of federal 
urograms . Federal grant programs often unnecessarily restrict 
state discretion in administering federal assistance. The 
Horking Group has been developing a proposal to improve the 
efficiency and effectiveness of state-administered grant programs 
by giving States flexibility in meeting the purposes of federal 
grant programs and by permitting them to exercise substantial 
discretion in the allocation of federal funds. Under the 
proposal, any State could apply to consolidate the funds it 
receives from any or all of a set of specified federal programs. 
Hhlle States vould have to meet certain planning and reporting 
requirements and certain basic rules such as human rights 
protections, most existing program requirements would not apply. 
States could choose from among various clusters of subject 
matter-related block, formula, and project grant programs ( e.o . . 
human service programs). Under this approach, States could 
respond to their particular problems, take advantage of their 
particular skills, and retain governing and administrative au- 
thority, 

(7) Seek a requirement that Congress' intent to 
preempt be explicit . Preemption of state regulatory authority is 
often asserted by federal agencies, and implied by federal 
courts, on the basis that Congress' intent to ’occupy the field’ 
may be inferred from the particular statute or its legislative 
history. According preemptive effect on this basis to federal 
agency rulemaking is a particular affront to federalism because 
States are not represented in the agencies and are thus without 
even the procedural protections recognised in Garcia . A State's 
sovereign authority should be displaced only when Congress' power 
and intent to do so are clear and certain, and efforts to divine 
congressional intent by inference are necessarily imprecise. An 
effective curb on implied federal preemption could be established 
by enactment of legislation providing that no federal law shall 
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be construed to preempt state lav unless (1) the lav contains an 
express preemption provision or (2) the exercise of state 
authority directly conflicts vith the exercise of federal 
authority under the federal statute in question. 

(8) Seek a prohibition on agency preemption bv 
rulemaking or a requirement that congressional authorization of 
agency preemption be explicit . The implicit prohibition on 
agency preemption by rulemaking suggested in the preceding 
proposal could be made even more explicit by enactment of a 
provision specifically denying federal agencies the pover to 
preempt state lav by rulemaking. Under such a provision, any 
preemption vould have to be accomplished by statute. A more 
modest proposal vould be for the legislation to state that no lav 
authorizing an agency to issue regulations shall be construed as 
authorizing preemption by regulation unless the lav explicitly 
authorizes such preemption. The legislation could provide that 
any such authorization should provide standards to control the 
agency's exercise of its preemption authority. 

(9) Reform federal court jurisdiction . Until 1875 
the state courts had primary responsibility for adjudicating all 
jivil cases, including those involving federal rights. Nov, 
almost 40% of the federal district court caseload consists of 
cases involving diversity jurisdiction (claims betveen citizens 
of different States but based on state lav), suits pursuant to 
section 1983, habeas corpus petitions, and so-called ’federal 
tort* cases involving private citizens. Consideration should be 
given to proposing omnibus court reform legislation. Such legis- 
lation might include such proposals as abolishing or limiting 
diversity of citizenship jurisdiction, restricting federal court 
habeas corpus reviev of petitions by state prisoners, and requir- 
ing exhaustion of state administrative and/or judicial remedies 
before relief may be sought in federal court. A judicial feder- 
alism legislative initiative vould make clear that the Admini- 
stration's commitment to federalism extends to all branches of 
the national government. 
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b. Executive action 

The following federalism initiatives could be undertaken 
directly by presidential or other administrative action: 

(1) Executive order on federalism . The President 
could implement the Statement of Federalism Principles by issuing 
a comprehensive executive order on federalism setting forth con- 
crete guidelines to be referred to by agencies when they under- 
take actions with federalism implications. These guidelines 
could establish procedures to be followed in federalism mat- 
ters — such as identification of federal and state interests, 
consultation with state representatives, and intra-agency feder- 
alism review. They could also identify substantive federalism 
legal and policy criteria. For example, the guidelines could 
identify substantive legal and policy criteria relating to when 
preemption of state law may be asserted. 

The executive order could further provide for an interagency 
review mechanism to ensure that the federalism principles and 
guidelines are followed and applied consistently throughout the 
executive branch. Possible review mechanisms might include a 
government-wide coordination and review authority for regulations 
and legislative proposals and comments. That mechanism could be 
modeled after the regulatory review systems operated by the 
Office of Management and Budget under E.O. 12291 and by the 
Department of Justice under E.O. 12250. Agencies could be re- 
quired to prepare a federalism assessment for all proposed regu- 
latory actions and legislation or legislative comments. A cen- 
tral government agency, such as 0MB or the Justice Department, 
could review these proposals and provide comments reflecting a 
federalism perspective. 

(2) Revision of E.O. 12291 and 0MB Circular A-19 . 

As an alternative to a comprehensive federalism executive order, 
the existing regulatory review system could be modified to 
ensure that federalism implications of agency action are closely 
scrutinized. Some relatively minor changes to the wording of 
E.O. 12291 could ensure that agency regulatory decisions reflect 
a studied consideration of federalism concerns. In addition, the 
legislative review system operated by 0MB under Circular A-19 
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could be similarly modified: agencies could be required to 
undertake federalism assessments in connection with any proposed 
legislation or legislative comments. 

(3) Encourage uniform state laws and interstate 
compacts . As has commonly been done in the environmental and 
banking areas, States may enter into regional or other interstate 
compacts providing for coordinated and consistent state govern- 
mental action. And state adoption of uniform codes ( e.g. . the 
Uniform Commercial Code) can be an effective way of providing 
large-scale uniformity while preserving appropriate state control 
and flexibility. Whenever possible, the national government 
should encourage the States to enter into compacts with other 
States and to adopt uniform codes. Thus, where a problem of 
national or regional scope exists, the national government should 
not automatically seek to impose its own solution, but should 
consider whether coordinated state action would be preferable. 

In some circumstances, specific national government legislative 
or administrative action facilitating the establishment of in- 
terstate compacts and state adoption of uniform codes may be 
appropriate. 

(4) Encourage the States to establish a 
clearinghouse to share information and ideas . Recognizing that 
many of the best public policy innovations are developed in the 
"laboratories’ of state government, the Administration should 
encourage the States to establish a clearinghouse to share 
information and ideas concerning the resolution at the state 
level of problems common to some or all of the States, Through 
such a systematic mechanism for sharing information and ideas, 
the States collectively could profit from the mistakes and 
successes of public policy experimentation by individual States. 

(5) Advance pro-federalism positions through 

litigation . 


(a) Preemption . Arguments that a federal 
statute or administrative regulation preempts state lav should 
be advanced only if the law or regulation by its terms preempts 
state law (or there is some other firm and palpable evidence 
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compelling the conclusion that Congress intended preemption of 
State lav), or if the requirements of state lav are 
irreconcilable with the requirements or express purposes of that 
federal lav or regulation. 

(b) State sovereignty . Government litigators 
should recognise — and advocate in appropriate cases — the 
protection of state sovereignty provided by the constitutional 
structure of specifically enumerated national powers and 
generally reserved state powers, as expressly recognized in the 
Tenth Amendment. The Justice Department should seek an 
appropriate case in which to urge the Supreme Court to reconsider 
and overrule Garcia . 

(c) Prosecutorial discretion . When exercising 
their discretion on whether to investigate or prosecute conduct 
that may violate both federal and state criminal law. United 
States government prosecutors should be sensitive to the primary 
responsibility States have in investigating and prosecuting 
local crimes. 

2. Constitutional Amendments 

While it is to be hoped that effective safeguards against 
further encroachments on the sovereign authority of the States 
can be established through institutional process reforms such as 
those outlined above, it is nonetheless important to acknowledge 
the very real prospect that the only way to ensure that the 
Framers' vision of federalism is effectively and permanently 
restored to American government is by restoring that vision to 
the Constitution itself, through the amendment process. 
Accordingly, proposals for reform of a constitutional dimension 
should be studied and considered for possible submission to the 
Congress and/or the States. 

Possible constitutional amendments would likely fall into 
two categories. One type of amendment would alter the institu- 
tional decisionmaking process of the national government in a 
manner designed to protect the governing authority of the States. 
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The other type would be aimed at defining the enumerated powers 
of Congress under Article I in ways that would provide more 
effective limitations on the national government's ability to 
intrude into state prerogatives. 
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CXMCLUSIOK 

The Working Group on Federalism strongly believes that 
President Reagan's goal of *restor[ing] the constitutional 

symmetry between the central Government and the States and . . . 

213 

reestablishing the freedom and variety of federalism* can be 
achieved only if limits are placed on the national government's 
ability to invade the sovereign authority of the States. 

The Working Group stands ready to prepare for the Domestic 
Policy Council's consideration specific initiatives based on the 
foregoing ideas for reform of the institutional processes of the 
political branches, and to develop proposals for a constitutional 
amendment designed to restore federalism. In this effort, the 
Working Group will seek the input of state and local officials 
and other persons and organizations representing the interests of 
the States. 

In 1961, President Reagan stated his regret that ’this 
nation has never fully debated the fact that over the past 40 
years federalism — one of the underlying principles of our 
Constitution — has nearly disappeared as a guiding force in 

American politics and government* and announced that his 

214 

Administration ’intends to initiate such a debate.* The 
members of the Working Group on Federalism are eager to assist 
the Domestic Policy Council to ensure that the President's goal 
is accomplished. 
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22 U.S. (9 Wheat.) 1 (1824). 

Id. at 194. 

76 U.S. (9 Wall.) 41 (1870). 

Id. at 45. e 

The Trademark Cases . 100 U.S. 82 (1879). 

Id. at 96-97. 

Interstate Conunerce Act of 1887, ch. 104, 24 Stat. 379 
(current version at 49 U.S.C. 10101, et sea. ) . 

57 

Sherman Antitrust Act of 1890, ch. 647, 26 Stat. 209 (current 
version at 15 U.S.C. 1, et seo. ) . 

CO 

United States v. E.C. Knioht Co. (The Sugar Trust Case) . 156 
U.S. 1 (1895). 

Id. at 12. 

14. at 14-15. 

Houston E. t W. Texas Rv. Co. v. United States . 234 U.S. 342 
(1914)7 

14. at 351. 

14. at 355. 

Gunther, supra , at 140-141, 

Schecter Poultry Corp. v. United States . 295 U.S. 495 (1935). 
14. at 551. 

298 U.S. 238 (1936). 

66 

The Bituminous Coal Conservation Act of 1935, ch. 824, 49 
Stat. 991. 


298 U.S. at 303. 
301 U.S. 1 (1937). 


Ch. 372, 49 Stat. 449 (1935) (current version at ?9 U.S.C. 
151, fit sea. ) . 

Jones i Lauohlin . 301 U.S. at 37, 
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In the years following Jones t Lauohlin . the Court upheld 
every New Deal statute challenged as exceeding congressional 
power under the Coiiunerce Clause. See NLRB v. Frie^an-Harrv 
Karks Clothing Co. . 301 U.S. 58 (1937) (National Labor Relations 
Act (NLRA) can be applied to small clothing manufacturer); Santa 
Cruz Fruit Packing Co. v. NLRB . 303 U.S. 453 (1938) (upheld the 
validity of Labor Board order directed to a fruit packing 
concern); Consolidated Edison v. NLRB . 305 U.S. 197 (1938) 

(upheld federal control over the lalx>r relations of a power plant 
selling its output entirely within one state); NLRB v. Fainblatt . 
306 U.S. 601 (1939) (sustained application of the NLRA to a 
garment processor who delivered his entire output within the 
state); A.B. Kirschbaum v. Walling . 316 U.S. 517 (1942) (Fair 
Labor Standards Act ^FLSA) could be applied to employees who did 
not produce goods for commerce but who were employed merely in 
the maintenance and operation of a loft building where tenants 
did produce and sell ladies garments for interstate commerce); 
Warren Bradshaw Drilling Co. v. Hall . 317 U.S. 88 (1942) (FLSA 
could be applied to operators of oil well drilling rigs even 
though drillers themselves did not produce for commerce); Walton 
V. Southern Package Coro. . 320 U.S. 540 (1944) (FLSA extended to 
night-watchmen at veneer plant); Borden Co. v. Bore 11a . 325 U.S. 
679 (1945) (FLSA covers porters and elevator operators in a New 
York office building); Currin v. Wallace . 306 U.S. 1 (1939) 
(upheld the Tobacco Inspection Act of 1937, which established 
federal inspection and grading at tobacco auctions); United 

f tates V. Rock Roval Cooperative. Inc. . 307 U.S. 533 (1939) 
sustained Agricultural Marketing Agreement Act, which empowered 
the Secretary of Agriculture to maintain parity prices for a 
variety of agricultural commodities through the imposition of 
marketing quotas and price schedules); Sunshine Anthracite Coal 
Co. V. Adkins . 310 U.S. 381 (1940) (upheld the Bituminous Coal 
Act of 1937, which established a system for price-fixing in the 
coal industry); United States v. South-Eastern Underwriters 
Ass ' n . 322 U.S. 533 (1944) (business of insurance was in itself 
interstate commerce, and thus subject to regulation under the 
Sherman Antitrust Act); United States v. Appalachian Electric 
Power Co. . 311 U.S. 377 (1940) (upheld federal control over the 
non-navigable upper reaches of an interstate stream). 


74 

75 

76 

77 


Jones ti Lauohlin . 301 U.S. at 37. 

Id . at 99 (KcReynolds, J., dissenting). 
317 U.S. Ill (1942). 

United States v. Darby . 312 U.S. at 114. 


See, c.o. . Katzenbach v. McCluno . 378 U.S. 294 (1964) (nondis- 
crimination provisions of 1964 Civil Rights Act can be applied to 
small, local restaurant serving food which has moved in 
interstate commerce). One noted commentator has criticized the 
Court's rationale in McCluno as ’a clear example of permitting 
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the tail (the commerce clause) to vag the whole dog (the tenth 
amendment).* W. Van Alstyne, The Second Death of Federalism . 83 
Mich. L. Rev. 1709, 1711 n.l3 (1985). 


’ See, e.Q. . Jones v. Alfred H. Maver Co. . 392 U.S. 409 (1968); 
Griffin v. Breckinridge . 403 U.S. 88 (1971); Runyon v. McCrary ■ 
427 U.S. 160 (1976). In Daniel v. Paul . 395 U.S. 298 (1969), the 
Supreme Court held that the provisions of the Civil Rights Act 
prohibiting discrimination in public accommodations whose 
operations ’affect commerce* could be applied to the Lake Nixon 
Club near Little Rock, Arkansas, a 232-acre amusement area with 
swimming, boating, sun bathing, picnicking, miniature golf, 
dancing facilities, and a snack bar. The Court concluded that 
the entire club could be subjected to congressional regulation 
because its snack bar served interstate travellers and a substan- 
tial portion of the food served had ’moved in commerce.* In a 
dissenting opinion. Justice Black concluded that applying the 
Act's requirements to this club ’would be stretching the Commerce 
Clause so as to give the Federal Government complete control over 
every little remote country place of recreation in every nook 
and cranny of every precinct and county in every one of the 50 
States. This goes too far for me.* M. at 315. 


82 Stat. 159 (1968) (current version at 18 U.S.C. 891). 
402 U.S. 146 (1971). 

Id. at 154-157. 

Id. at 157 (Stewart, J., dissenting). 


See, e.Q. ■ Air Quality Act of 1967, Pub. L. No. 90-148, 81 
Stat. 485. 


® See, e.Q. . Truth-in-Lending Act, Pub. L. No. 91-644, 84 Stat. 
1880 (1970)7 

The Federalist Papers . No, 45, at 292-293. 

87 

See Garcia . 469 U.S. at 584 (O'Connor, J., dissenting) 
(’Because virtually every state activity, like virtually every 
activity of a private individual arguably 'affects' interstate 
commerce. Congress can now supplant the States from the 
significant sphere of activities envisioned for them by the 
Framers. * ) . 

88 

In 1966, Congress extended the FLSA to cover public employees 
of state hospitals, institutions, and schools. 80 Stat. 831, 29 
U.S.C. 203(d). The Supreme Court sustained those amendments in 
Maryland v. Wirtz . 392 U.S. 183 (1968). In 1974, Congress went 
further and extended the Act to all state employees. 88 Stat. 
55, 29 U.S.C, 203(d) , (s) (5) , (x) , The 1974 amendments prompted 
the Court to reconsider and overrule Wirtz . See National League 
of Cities V. Userv . 426 U.S. 833, 837-38, 854 (197677 
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W, Van Alstyne, supra . 83 Mich. L. Rev. at 1712. 

426 U.S. 833 (1976) . 
at 840. 

Id. at 845 (quoting Covle v. Oklahoma . 221 U.S. 559, 580 
(1911)). 


93 


Id. 


See Hodel v. Virginia Surface Mining t Reclamation Ass'n . 

452 U.S^ 264 ( 1981 ) (upholding federal legislation enacting a 
national system for regulating surface coal mining); United 
Transportation Union v. Long Island Rail Road Co. . 455 U.S. 678 
(1982) (upholding the application of the Railway Labor Act of 
1926 to a state-owned commuter railroad); FERC v. Mississippi . 

456 U.S. 742 (1982) (upholding requirement that state utility 
commissions use prescribed procedures and consider certain 
federal standards); EEOC v. Wyomino . 460 U.S. 226 (1983) (holding 
that the Tenth Amendment does not preclude application to the 
States of the Age Discrimination in Employment Act). 


95 

96 

97 

98 


469 U.S. 528 (1985). 
Id. at 556. 

Id. at 554. 

Id. at 556. 


Van Alstyne, supra , 83 Mich. L. Rev. at 1724 n.64. 

Garcia . 469 U.S. at 588 (O’Connor, J., dissenting). 

I^. at 560 (Powell, J., dissenting). 

107 

Id . at 575 (Powell, J., dissenting). 

14. at 580 (Rehnquist, J., dissenting); see also M- at 589 
(O'Connor, J,, dissenting). 


104 J 
(1909) 


Richardson, 1 Messages and Papers of the Presidents 584 
(hereinafter cited as "Richardson"). 


2 Richardson, supra , at 11, 18 (1817) (inaugural address). 
However, by 1822 he had modified his views to conclude that 
Congress could appropriate money for internal improvements that 
advanced the national welfare but that the money had to be given 
directly to the States for expenditure because only they had 
jurisdiction to spend the money. Id. at 142-43 ( views of the 
President of the United States on the Subject of Internal 
Improvements ) (veto of bill to repair the Cumberland Road) . 

Id. at 483 (1830) (veto of a bill to finance the Maysville 
Road ) , 
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C. Warren, Congress as Santa Claus 22 (1932), 
lO® Id. 

Cong. Globe, 33rd Cong., 1st Sess. 1060, 1061 (1854) (veto of 
a grant of land to the States for the benefit of the insane). 

5 Richardson, supra . at 543, 547 (1859) (veto of the Morrill 
Act, which gave land to the States to be used for educational 
purposes) . 


See, e.q. . 1 Stat. 550, sec. 6 (land for education, incor- 
porating by reference statute from the Continental Congress); 2 
Stat. 490 (1808) ($200,000 to the States to purchase arms for 
their militia); 3 Stat. 428, 430 (1818) (land grants for schools 
and roads). Most Western States received grants of public land 
to establish educational institutions at the time of their 
admission to the Union. D. Wallter, Toward a Functioning 
Federalism . 51-52 (1981). See e.o. . 9 Stat. 56, sec. 7 (1846) 
(admission of Wisconsin). This custom predates the Constitution: 
the Land Ordinance of 1785 provided a similar land grant. 28 J. 
Cont. Cong. 298, 301 (1785), 

112 

See, e«g, a 34 Stat. 63 (1906) (grants for agricultural 
experiment stations); 36 Stat. 961 (1911) (grants for prevention 
of forest fires) . 


297 U.S. 1, 65-66 (1936). 

J. Claris, The Rise of A Mew Federalism 140 (1938) 
(hereinafter cited as 'Clark*). 


See, e^., First Morrill Act, 12 Stat. 503 (1862) (aid 
limited to certain kinds of education); Second Morrill Act, 26 
Stat. 417 (1890) (review of eligibility); Weeks Act, 36 Stat. 961 
(1911) (state matching funds); Clark, supra , at 142 (approval of 
state implementing plans and inspection of state activities). 

Highway Beautification Act of 1965, Pub. L. No. 89-285, 79 
Stat. 1028 (1965). 


117 

118 


23 U.S.C. 136. 
23 U.S.C, 152. 


119 

5 U.S.C. 1501-1508, This program was upheld in Olslahoma v. 
United States Civil Service Commission . 330 U.S. 127 (1947). 

23 U.S.C. 154. 

121 

42 U.S.C. 4022. See Texas Landowners Riohts Ass*n v. Hams . 
453 F. Supp. 1025 (D.D.C. 1978), affd mem., 598 F.2d 311 (D.C. 
Cir.), cert, denied, 444 U.S. 927 (1979). 
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49 U.S.C. 1609(c)(2). See City of Macon v. Marshall . 439 
F.Supp. 1209 (M.D. Ga. 1977). 

Lau V. Wichols . 414 U.S. 563 (1974) (interpreting 42 U.S.C. 

2000dr; 


42 U.S.C. 
448 (1980). 


6705(f)(2). 


See Fullilove v. Klutznick . 448 U.S. 


° See 42 U.S.C. 7616 (States ineligible for sewage treatment 
grants unless in compliance with federal clean air and motor 
vehicle emissions programs); 42 U.S.C. 7544 (grants for 
inspection of vehicle emission devices tied to compliance with 23 
U.S.C. 402' s requirement that states have a general highway 
safety program); 23 U.S.C. 402(b)(1)(B) (grants for highway 
safety program tied to providing sidewalk curbs that are 
accessible to the handicapped). Other such laws have only 
recently been repealed. 42 U.S.C. 1397a(a) (9) (A) (1976) (receipt 
of social services funds tied to federal staffing levels for day 
care centers) (upheld in Stiner v. Califano . 438 F. Supp. 796 
(W.D. Okl. 1977) (3-judge court)); 7 U.S.C. 2019 (d)(1976) 
(participation in food stamp program precludes any reduction in 
other state-funded general welfare programs) (upheld in Dupler v. 
City of Portland . 421 F. Supp. 1314 (D. klaine 1976)). 

Massachusetts v. Mellon . 262 U.S. 447, 480 (1923), was one of 
the earliest challenges made on this ground. 

See, e.Q. ■ Carter v. Carter Coal Co. . 298 U.S. 238 (1936) 

(tax on coal struck down because regulation of labor relations 
is a purely state activity); United States v. Butler . 297 U.S. 1 
(1936) (federal incentive to convince farmers to reduce crops 
struck down because regulation of agricultural is beyond the 
delegated powers of the national government); Hill v. Wallace . 

259 U.S. 44 (1922) (tax on grain sales void as attempt to 
regulate boards of trade); Child T,ator Tax Case (Bailey v. Drexel 
Furniture Co. ). 259 U.S. 20 (1922) (tax on companies that employ 
children struck down because regulation of child labor is a pure- 
ly state activity). 


128 

129 

130 

131 

132 


301 

Id. 

Id. 

Id. 

Id. 


U.S. 548 (1937). 
at 586. 
at 593. 
at 595, 596. 
at 590-91. 
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Pennhurst State School v. Halderman . 451 U.S. 1, 17 n.l3 
(198lTi In Pennhurst the Court made clear that the States cannot 
be held to alleged conditions that are not clearly expressed. 

See also Fullilove v. Klutznick . 448 U.S. 448 (1980); Lau v. 
Nichols . 414 U.S. 563 (1974). 

See, e.g. . State of Oitlahoma v. Schveiker . 655 F.2d 401, 406 
n.9 (D.C. Cir. 1981); City of New Yorlc v. Richardson . 473 F.2d 
923 (2d Cir. 1973) (State claimed that the temptation to accept 
money is too strong in this day of fiscal constraint to be 
resisted) . 

See State of Oltlahoma v. Schwei)ter . 655 F.2d at 413. 

136 

See State of North Carolina v. Califano . 445 F. Supp. 532, 
534-36 (E.D. N.C. 1977) (footnote omitted) (3 judge panel), aff'd 
mem., 435 U.S. 962 (1978). 

1 37 

Id. at 535-36 (footnotes omitted). 

138 

Oklahoma v. United States Civil Service Commission . 330 U.S. 
127 <1947). 


Raise a Glass to Federalism . M.Y. Times, May 3, 1986, at 26, 
col. 1. 


E.q. . South Dakota v. Dole . No. 85-5223 (8th Cir., May 21, 
1986T (rejecting Tenth Amendment challenge to condition on 
highway funds of enactment of a 21-year-old drinking age); 

Alabama v. Lvno . No. 86-H-392-N (M.D. Ala., filed April 10, 1986) 
(challenge to Food Stamp Act amendment that prevents states from 
participating in the program if they tax food stamps). 

141 

Writing in Federalist No. 44, James Madison said that if it 
were otherwise, it state constitutions had been allowed to 
prevail over federal lav, then *the world would have seen, for 
the first time, a system of government founded on the inversion 
of the fundamental principles of all government; it would have 
seen the authority of the whole society everywhere subordinate to 
the authority of the parts; it would have seen a monster, in 
which the head was under the direction of the members." The 
Federalist Papers . No. 44, at 287. 


142 

The Federalist Papers . No. 33, at 204. For example, Hamilton 
opined that, "(tjhough a law . . . for laying a tax for the use 
of the United States would be supreme in its nature and could not 
legally be opposed or controlled, yet a law for abrogating or 
preventing the collection of a tax laid by the authority of a 
state . . . would not be the supreme law of the land, but a 
usurpation of power not granted by the Constitution." Id. at 
205. 
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See, e.g. . Allis-Chalmers Coro, v. Lueclc . 105 S.Ct. 1904 
(1985) (employee's state tort action against employer and insurer 
under collective bargaining agreement preempted by LMRA). 

144 

See, e.g. . Salomon v. Transamerica Occidental Life Ins. Co. . 
Ko, 65-1835 (4th Cir, Sept, 18, 1986) (Virginia breach of 
contract claim against insurance company preempted by ERISA). 


’ See, e.g. ■ Pennsylvania v. Nelson . 350 U.S. 497 (1956) 
(Pennsylvania sedition act preempted by similar federal statute). 

See, e.g. . International Longshoremen's Ass'n v. Davis . 106 
S.Ct. 1904 (1986) (NLRA preemption is jurisdictional and 
therefore itself preempts state procedural rule denominating it 
an affirmative defense). 


See, e.g. . FERC v. Mississippi . 456 U.S. 742, 759 (1982) 
(federal regulations exempting nontraditional generating 
facilities from state law did 'nothing more than preempt 
conflicting state enactments in the traditional way”). 

See, e.g. . City of Burbank v. Lockheed Air Terminal. Inc. . 
411 U.S. 624 (1973) (city noise regulation limiting hours cl jet 
taiceoffs preempted). 

149 

See Ridgwav v. Ridowav . 454 U.S. 46 (1981) (Servicemen's 
Group Life Insurance Act provision permitting insured to 
designate beneficiary held to preempt terms of Maine divorce 
decree) . 


See, e.g. . Grant v. General Electric Credit Coro. . 764 F.2d 
1404 (llth Cir. 1985) (en banc) (Georgia usury law preempted as 
applied to mobile home sales contract). 

See, e.g. . Golden State Transit Coro, v. City of Los Anoeles . 
106 S.Ct. 1395 (1986) (City's action conditioning taxicab 
franchise renewal on settlement of labor dispute preempted by 
federal labor law). 


See, e.g. . Xerox Coro, v. Harris County. Texas . 459 U.S. 145 
(1982) (property tax on goods stored under bond in customs 
warehouse preempted by comprehensive federal regulation of 
customs duties). 


EEOC V. Wyoming . 460 U.S. 226 (1983) (mandatory retirement 
age of state game wardens preempted by federal law). 


154 

155 

156 


454 U.S. 46 (1981). 

Id. at 53. 

17 U.S. (4 Wheat.) 316 (1819). 
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Earlier, the Court had construed the Clause as it applied to 
federal treaties in Ware v. Hylton . 3 U.S. (3 Dali.) 199 (1796). 


158 

159 

160 


17 U.S. (4 Wheat.) at 431. 
Id. at 436. 

22 U.S. (9 Wheat.) 1 (1824). 


See License Cases . 46 U.S. (5 How.) 504, 576-577 (1847) 
(opinion of Taney, C.J.) (although States may not forbid 
importation of foreign liquor pursuant to federal statute, they 
may regulate or even forbid its resale); see also New York v. 
Miln . 11 Pet. (36 U.S.) 102, 139 (1837) (upholding New York 
statute requiring ship captains to report to Mayor of New Yor)c 
concerning alien passengers, and stating that, within its police 
power, "the authority of a state is complete, unqualified, and 
exclusive" ) . 


162 

Florida Lime & Avocado Grovers, Inc, v. Paul . 373 U.S. 132, 
142-143 (1963). 


See, e«q. , San Diego Bldg. Trades Council v. Garmon . 359 U.S, 
236, 244 T1959) (state regulation of labor activities covered by 
NLRA preempted due to their "potential frustration of national 
purpose"); Pennsylvania v. Kelson . 350 U.S. 497, 509 (1956) 

(state sedition statute preempted by federal statute in part 
because of possibility of incompatible adjudications). 

Rice V. Santa Fe Elevator Corn. . 331 U.S. 218, 230 (1947), 
quoted with approval, Hillsborough County. Fla, v. Automated 
Medical Laboratories. Inc. . 105 S.Ct. 2371, 2375 (1985). 


165 

166 


411 U.S. 624 (1973) . 
Id. at 633. 


Id. at 641 (Rehnquist, J., dissenting). Justice Rehnquist 
went on to rebut the majority's construction of the statute’s 
legislative history. See at 642-651. 


168 

169 

170 

171 

172 

173 

174 

175 


350 


Id. 

Id. 

Id. 

Id. 

Id. 

Id. 


Id. 


U.S. 497 (1956). 
at 501. 
at 502-504. 
at 504-505. 
at 505-509. 
at 504. 

at 519 (Reed, J., 
at 520. 


dissenting), quoting 18 U.S.C. 3231. 
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In its broadest sense, ’judicial activism,* as the term is 
used in this section, is simply shorthand for judges imposing on 
the Constitution a meaning not found in the document itself. 

Thus, the recent public debate concerning "original intent" as a 
means of construing the Constitution is really about judicial 
activism: Should judges find meaning in the Constitution by 
reference to its language, structure, and history, or should they 
create meaning based on their perception of modern values and 
problems? 

The theory of interpretation most directly opposed to judicial 
activism often goes by the name of "interpretivism. " Interpre- 
tivism is the belief that the Constitution is a permanent 
document, expressing certain basic and enduring principles about 
the distribution and limits of government powers — principles 
that judges are bound to respect unless and until they give way 
to change through the constitutionally prescribed amendment 
process. Contrary to some characterizations of this position, it 
does not require that one know precisely how the Framers of the 
Constitution would have decided particular cases. As Justice 
Antonin Scalia has put it, the focus is on discovering the 
"original meaning" of the language found in the Constitution, not 
the original subjective intent of specific historical figures. 

See Address to Attorney General's Conference on Economic 
Liberties (June 1986). History, the structure of the 
Constitution, and the general understandings prevalent when the 
various constitutional provisions were framed all can be relevant 
guides to discovering the meaning of this language. 

Of course, a great many constitutional questions will not have 
clear answers even when all legitimate sources of original 
meaning have been examined. But even in these cases, what we do 
know about the original meaning of the document will provide 
guideposts and set boundaries. As Judge Robert Bork, a leading 
interpretivist scholar, put it in a recent speech, the text, 
structure, and history of the Constitution "provide the judge not 
with a conclusion about a specific case, but with a premise from 
which to begin reasoning about that case. . . ." Address to 
University of San Diego Law School (November 1985). In other 
words, one can know that a particular answer to a constitutional 
question is wrong without knowing precisely which answer is 
right. 

177 

Obviously, courts can also construe statutes incorrectly in a 
manner damaging to federalism. This is "activism” in a real 
sense, but the discussion here is confined to matters of 
constitutional lav. 

178 

Article V also provides that the amendment process cannot be 
used to deprive a State of its equal suffrage in the Senate 
without its consent. 
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179 

The precise language of Article V reads: "Congress, whenever 
two thirds of both Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or on the Application of the 
Legislatures of two thirds of the several States, shall call a 
Convention for proposing Amendments. ..." 


410 U.S, 113 (1973). See also the lesser known companion 
case of Doe v. Bolton . 410 U.S. 179 (1973). Doe discussed the 
constitutionality of some of the procedural requirements of 
Georgia's abortion statute, approving some and rejecting others. 

410 U.S. at 153. 

Id. at 154. 


Beal V. Doe . 432 U.S. 438, 446 (1977) (quoted in City of 
Altron v. A)cron Center for Reproductive Health . 462 U.S. 416, 428 
(1983) ) . It bears emphasizing that for the Court to reach this 
conclusion, it need not and did not conclude that protecting 
potential life was a vise policy for a State to follow. It only 
requires saying that it is among the extremely broad range of 
goals that a state legislature may, wisely or not, choose to 
pursue. 

In recent years, the Court has decided that the Fourteenth 
Amendment subjects the States to many of the provisions of the 
Bill of Rights that originally restricted only the national 
government, thus restricting the States' ability to regulate in 
ordinary fashion in certain areas of life traditionally within 
the province of the States. Familiar examples are the First 
Amendment's prohibition on laws abridging the freedom of speech, 
press, petition, or religious exercise; the Fourth Amendment's 
ban on unreasonable searches or seizures; and the Fifth 
Amendment's guarantee of freedom from self-incrimination. 

18 S 

One noted commentator has said of Roe ; "At times the 
inferences the Court has drawn from the values the Constitution 
marlts for special protection have been controversial, even sha)cy, 
but never before has its sense of an obligation to draw one been 
so obviously lac)cing." Ely, The Wages of Crying Wolf; A Comment 
on Roe v. Wade . 82 Yale L.J. 936-37 (1973). 

410 U.S. at 165. 


187 

One possible precursor of Roe v. Wade was Griswold v. 
Connecticut . 381 U.S. 479 (1965), in which the Court invalidated 
a Connecticut statute regulating the use of contraceptives by 
married persons. The Court did not base its holding on any 
particular constitutional guarantee, or on any inference to be 
drawn from any particular guarantee. Rather, it contended that a 
number of specific guarantees generated "zones of privacy," 381 
U.S. at 484, from which the Court created an independent right to 
privacy not dependent upon any constitutional provision or set of 
provisions. 
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See Bowere v. Hardwlelt . lOS S.Ct. 2841 (1966) (upholding 
validity of state statute outlawing sodomy). 


189 

190 

191 

192 


369 U.S. 186 (1962). 

377 U.S. 533 (1964). 

Id. at 568. 

Id . at 577 (footnote omitted). 


193 

Id . at 578. This open-ended standard generated numerous 
cases, especially following the 1970 census. For a recent 
representative example, see Brown v. Thomson . 462 U.S, 835 
(1983). 


194 


377 U.S. at 568. 


Indeed, the Court has recently expanded its oversight of 
state political processes by indicating that it will henceforth 
entertain challenges to state districting plans on the grounds 
that political parties have been unfairly 'gerrymandered.’ See 
Davis V. Bandemer . 106 S.Ct. 2797 (1986). 

196 

See, e.Q. . Article I, sections 2-4; Amendments 14 (sec, 2), 
17, 24, 26. 

197 

See R. Berger, Government bv Judiciary 69-98 (1979). 

458 U.S. 457 (1982), 

199 

* Id. at 470. See also M. at 474 ("The initiative removes the 
authority to address a racial problem — and only a racial 
problem — from the existing decisionmaking body, in such a way 
as to burden minority interests. Those favoring the elimination 
of de facto ( i .e. ■ unintentional, and therefore constitutional] 
school segregation now must see)c relief from the state 
legislature, or from the statewide electorate. Yet authority 
over all other student assignment decisions, as veil as over most 
other areas of educational policy, remains vested in the local 
school board.*). 


Jd. at 485-86 n.29. Justice Powell, in a dissenting opinion 
joined by three other Justices, expressed his puzzlement at this 
conclusion; "I perceive no logic in — and certainly no 
constitutional basis for — a distinction between repealing the 
Seattle Plan of mandatory busing and establishing a statewide 
policy to the same effect. The people of a State have far 
greater interest in the general problems associated with 
compelled busing for the purpose of integration than in the plan 
of a single school board.* 458 U.S. at 500 n,16 (Powell, J,, 
dissenting). 

Id. at 489 (Powell, J., dissenting). 
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T. Jefferson, First Inaugural Address (March 4, 1801). 

As Justice Powell has observed, members of the national 
government *knov less about the services traditionally rendered 
by States and localities, and are inevitably less responsive to 
recipients of such services, than are state legislatures, city 
councils, boards of supervisors, and state and local commissions, 
boards, and agencies. It is at these state and local levels - 
not in Washington ... - that 'democratic self-government* is 
best exemplified.* Garcia . 469 U.S. at 577 (Powell, J., 
dissenting) , 
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E. David Cronin, The Political Thought of Woodrow Wilson 130- 
31 (1965). 
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S. Ervin, Preserving the Constitution 72 (1984) (hereinafter 


cited as "Ervin" ) 
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207 

208 

209 

210 


D. Malone, Jefferson and the Ordeal of Liberty 394 (1962). 
Ervin, supra , at 73. 

Garcia . 469 U.S. at 572. 

Garcia . 469 U.S. at 581 (O'Connor, J., dissenting). 

Id . at 567 (Powell, J., dissenting). 
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Id. 


at 557. 
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105 S.Ct. 695 (1985) 


President Ronald Reagan, Address to the National Conference 
of State Legislatures, July 30, 1981, (17 Wee)[ly Comp. Pres. Doc. 
836). 

21* Id^ 
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APPBMDIX * 


Growth of Regulatory Agencies 

Decade-by-Decade Comparison of Major Regulatory Adoptions 

The Growth of Major Programs of Intergovernmental Regulation, 
by Type of Instrument, by Decade, 1930-80 


* Reported in Regulatory Federalism; Policy. Process. Impact 
and Reform . Advisory Commission on Intergovernmental Relations, 
Washington, D.C., February 1984. 
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Mr. McIntosh. Also, Bernie, if you do not mind, I will ask unani- 
mous consent that we extend the time, because I would like to hear 
the answer from everyone to that question. 

Mr. DeSeve, you elaborated what you think should be done. Do 
you want to add anything more? 

Mr. DeSeve. I don’t think so. 

Mr. McIntosh. Mr. Racine, what do you think should be done, 
either here in Congress or at the White House? 

Mr. Racine. Based on what I have heard today, I would rec- 
ommend that the process of consultation go on. I think we have 
heard from Mr. DeSeve this afternoon that they are willing to go 
back, the administration, to go back to the previous Executive 
order and start with that as a basis for discussions. I think that 
is a good faith effort. It seems that this country has operated under 
two existing Executive orders for many years without a lot of dif- 
ficulty, and I would let that process continue. 

Mr. McIntosh. I take it implicit in that you don’t think Congress 
should act until we see what the result is? 

Mr. Racine. I think you could infer that, yes, sir. 

Mr. McIntosh. Let me ask you this; Do you see things that 
should be changed in those earlier Executive orders, or do you 
think they are basically substantively on track? 

Mr. Racine. I can’t say I am an expert on Executive orders, Mr. 
Chairman, but again from what I have learned in this process and 
heard today, it would seem to me there is a basis for looking at the 
previous Executive orders in the light of recent congressional ac- 
tion, as well as judicial action, with a view toward updating that 
Executive order. 

Mr. McIntosh. Let me ask you this: Given that both of those, 
the unfunded mandates and the court cases, actually took the pre- 
vious status quo amd changed it more in favor of deference to the 
States, should the Executive order be updated in that direction, or 
should it be updated in the direction of giving the bureaucracies 
more discretion? 

Mr. Racine. I think that goes beyond my knowledge of these Ex- 
ecutive orders, Mr. Chairman, but I think 

Mr. McIntosh. Well, let me put it to you a different way. Do you 
think we should have a rule, either an Executive order or a statute, 
that says when you are writing the regulation you have to defer 
to the States as allowed, or, when you are writing a regulation, you 
can if you want to? Which do you think would be better? 

Mr. Racine. I am not sure it is an either/or situation, Mr. Chair- 
man. 

Mr. McIntosh. Well, that is what we are talking about today. 

Mr. Racine. Well, it is and it isn’t. I find these questions similar 
to the questions we face at the State government level when we are 
dealing with our local governments, although we don’t have a 10th 
amendment that applies in those cases. But I find that there is al- 
ways a tension between the two, and they tend to be political ten- 
sions based on the politics of the day. I would prefer to see flexibil- 
ity in these matters, so that that tension can continue, so the Con- 
gress can work with the executive branch to work these things out. 
I have a hard time with saying it shall work this way or that way. 
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Mr. McIntosh. Flexibility, of course, means the executive, the 
Federal Government gets to decide which way they come down. If 
you nail it down, then it always falls on the benefit of the States. 
That is the key difference between the Reagan Executive order and 
the proposed new one. 

Mr. Racine. I am not sure I agree with that, Mr. Chairman, but, 
again, I do not claim any expertise in these two Executive orders. 
I believe that is an opinion that has been expressed today. I believe 
there are other opinions that have been expressed today as well. 

My perspective is I want to see States hold on to as much au- 
thority as possible. In my testimony I talked about various areas 
where we have received that flexibility. I disagree with Mr. Horo- 
witz’s interpretation of my remarks. The waiver that I referred to 
in my testimony was given in the first weeks or perhaps months 
of the Clinton administration operating under existing law that 
had been passed by previous Congresses and worked on by pre- 
vious administrations, which the Clinton administration merely 
showed early flexihility in granting that waiver. 

Mr. McIntosh. Would you be troubled if there is a future Bush 
administration or Quayle administration; would you have con- 
fidence they would give you as much flexibility? 

Mr. Racine. I don’t know. I am speculating on something that 
may or may not happen, so I would rather not do that. Thank you, 
Mr. Chairman. 

Mr. McIntosh. Envisioning something like that, can’t you see 
why you would want to have some protections there? 

Mr. Racine. I have a hard time envisioning that, Mr. Chairman, 
so you have to give me some time to think on this. 

Mr. McIntosh. Mr. Schwartz, what do you think should be done? 

Mr. Schwartz. Well, Mr. Chairman, being the form of govern- 
ment that has no ability to either preempt or mandate anyone 
other than the taxpayers, somebody once said maybe we need an- 
other form of government below this. 

I do not think with the legislative agenda that Congress has, 
which appears to be ambitious for the remainder of the term, that 
it would seem to me if the issue can be resolved as the administra- 
tion is saying it can be, and hopefully it can be and the negotia- 
tions can go on. Even if it is not signed off in a 2 or 37-week period, 
but significant progress is made, then I think that process should 
continue. That makes sense. 

I will be honest with you in terms of it has been a number of 
prints since I read the principal decision, which I found fascinating, 
and I would like to review that again, to be honest with you. I 
would like to go back and read the Unfunded Mandates Act again. 
I would tell you I would raise an issue, and it is a philosophical 
position in terms of looking at we are going to put a threshold of 
1 100 million in a bill that came out. Obviously as a municipal offi- 
cial we were thrilled that act was signed, it was properly passed 
by the Congress and signed by the President, but a lot of us would 
sit and say what level. A lot of municipal officials would say zero. 
It is that simple. 

In terms of what Mr. Sanders was saying, there are constitu- 
tional issues in terms of segregation and other issues that are very 
clear constitutional issues and properly ruled that way. There is a 
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difference when we get to an unfunded mandate that tells me to 
raise the money if I don’t have it, when Congress doesn’t send the 
money with it, or preemption issue in terms of traditional zoning 
rights which traditionally are not constitutional issues in my opin- 
ion. 

So I would suggest that let’s see what the progress is. The will- 
ingness is there, and when that such willingness exists, let’s see 
what progresses. That seems to be a logical way to proceed at this 
time. 

Mr. Horowitz. Mr. Chairman, I just wanted to add in one thing 
very briefly. To move on to the legislative federalism that Mr. 
Sanders and others have raised, I will note there is some creative 
thinking going on. There is currently before the Congress a biparti- 
san bill involving an “auto choice” system sponsored by Democrats 
and Republicans, Lieberman, McConnell, Moynihan, Moran and 
others. But what it does is have a non-preemptive Federal bill. In 
other words, the Federal legislation is passed and shakes up the 
deck with minimal intrusion on substantive State law. It affects 
State law, but then, and this is what is striking and it is a kind 
of model that doesn’t always work, but it is a very interesting 
thing, at least I wanted to lay on the record, it is only the first 
word rather than the last word on the subject. Once the Federal 
law is passed, State governments are free to repeal or modify any 
or all provisions of the Federal law. So it is not a “one size fits all” 
matter, it involves the Federal Government getting involved in a 
matter of interest to the Federal Government and yet leaving the 
final word to State legislatures. 

So I think a lot of creative thinking needs to go on, and I do say, 
Mr. Sanders, that there are some who really do say I would like 
this law, I wish it was in effect in all 50 States, but I do defer to 
federalism. I suspect you are one of them, and I believe there are 
other Members of Congress that feel that way. 

Mr. Sanders. I plead guilty to not being 100 percent consistent 
on that myself, but you would agree there are many conservatives 
who will use their power when they have it, regardless of their re- 
spect for cities. 

Mr. McIntosh. Let me address that. I think you are probably 
right, Bernie, and the better solution would be for all of us to have 
greater deference to the States in this. For example, your problem 
with the health care bill, I think it would have been a good im- 
provement to bring the concept Mr. Horowitz brought in to say we 
will lay out a Federal standard, but if Vermont wants to increase 
the protection for patients, then they can do that. 

Mr. Sanders. David, that existed not only in health care, but 
consumer protection. Various States are different. Indiana is dif- 
ferent than Vermont, right? If we want to provide more consumer 
protection, is it appropriate for the Banking Committee or the Con- 
gress to override our concerns? I think not. I would hope you would 
agree with me. 

Mr. McIntosh. I have to say, in my mind at least, the direction 
we should consider in the area of federalism is something like that. 
It is the background provision that we will not intend to preempt 
State laws unless we are explicit about it up here on Capitol Hill, 
and, therefore, regulations implementing those laws should not 
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preempt State policy. But, if Congress in its wisdom or lack of wis- 
dom, but in its final judgment, does decide to preempt, then that 
gives a clear signal to the executive branch how they should oper- 
ate. Perhaps we can move in something in that direction as a 
standard that we could find bipartisan support for, realizing that 
it cuts different ways depending on what the issue is being ad- 
dressed, but gives the maximum deference to the States, in the 
background setting at least, in how statutes should be interpreted. 

I have got one other quick question for Mr. DeSeve. Did the ad- 
ministration, when they updated the Executive order. President 
Reagan’s Executive order, did they have any kind of study like the 
one that 

Mr. DeSeve. I don’t believe there was any study that was that 
comprehensive. 

Mr. McIntosh. One would hope they would engage in that before 
they make major changes from those earlier Executive orders. 

I have no other questions for the panel. Do you have any other 
questions? 

Mr. Sanders. No, I don’t. Thank you. 

Mr. McIntosh. I appreciate all of you coming. We will hold the 
record open for 3 additional days. There were some questions for 
you that I didn’t have time to ask and I think some of the other 
Members, so I would ask that if you could, we will send you those 
and respond to those promptly so we can put those into the record. 

Thank you. With that, thus hearing is adjourned. 

[Whereupon, at 1:50 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
2157 Rayburn House Office Builcxno 
WASH iNoroN, DC 20515-6143 




July 30. 1998 


BY FACSIMILE 


The Honorable William J. Ointoo 

The While House 

1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 

E)ear Mr. President: 

On Tuesday, the Subcommittee on National Economic Growth, Natural Resources, and 
Regulatory Affairs, which 1 chair, held a hearing on your recent executive order (E.O. 13083) 
‘'Federalism.** Leaders representing the five largest State and local organizations testified that 
they want you to withdraw your order because it fundamentally changes the relationship between 
the federal government and State and local governments. Your order would revoke President 
Reagan's Federalism order and your earlier Federalism order which supplemented President 
Reagan’s order. These two orders contained important constraints on federal regulatory power 
by requiring a minimum of federal intrusion and substantial deference to state governance. 

Although the Administration’s representative at the hearing, G. Edward DeSeve, Acting 
Deputy Director for Management. Office of Management and Budget, was unable to provide a 
clear answer to why you issued the order, he promised to engage the State and local governments 
in diKussions about substantive changes to the executive order. He specifically agreed to use 
President Reagan's order as the starting point of those discussions. 

Therefore, I can see no reason for E.O. 1 3083 not to be withdrawn or. at least, suspended 
indefinitely. Merely delaying the effective date will impede the Administration and the State and 
local governments from engaging in an effective consultation using President Reagan's order as 
the basis for discussions. Unless you withdraw or suspend indefiniiely E.O. 13083, the Congress 
will have to consider taking up legislation to restore the proper balance of power between the 
federal government and Stale and local governments. 

Sincerely, 

David M. McIntosh 

Chairman 

Subcommittee on National Economic Growth. 

Natural Resources, and Regulatory Affairs 
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cc: The Honorable Dan Burton 

The Honorable John Tierney 


2 



302 


Effect of Three Federalism Executive Orders 


1987 Reagan E.O. 

1993 Clinton 
E.O. 

1998 Clinton 

E.O. 

Protects State and 
local government 
prerogatives 

supplemented 
Reagan E.O. 

REVOKED both 
Reagan and 1993 
Clinton E.O.s 

Requires 

Federalism 
Assessment for all 
regulatory and 
legislative 
proposals (without 
a $ threshold) 

no change 

REVOKED 

Refrain from 
uniform national 
standards 

no change 

Uniform national 
standards if 
justified 

No preemption of 
State law unless 
clear Congressional 
intent or clear 
conflict with 
federal law 

no change 

REVOKED 


This documeni prepared for Congressman David M. McIntosh's office 




















"With some of his closest advisers deeply 
pessimistic about the chances of getting major 
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REAGAK OFEST. 


Presidential Documents 


bnortb* Oid« tMiX «r Octobw M, 1M7 

F>rff B— 


By the Mthorlty vested in me es Brestdent by the CoostitulioB end h%vs of the 
thUled Slelii it America, aod to onler to restor e the ^ visioa of fovenunental 
lespoosfbdlttos behre eo the aothmal fovemmeiit and the States diat was 
totended by the Ftomere of the CenstilulioB and to ensure that the prtodplee 
of fedsraUam esteb&siMd by the riameis fulde the Bxocative de yrtm e n ts and 
agsnfire to the fomutatteo and toiplmwntatton of poUcles.'it is hereby 
ordered as CdtowK 

Section t. Ar/to/done. For purposes of dds Older 

(e) ToHcias dml hove fsderaliam hnplicatlons'* tefete to regnlationo, Isfisla- 
live coouaents or propoeod topislalten, and other policy stateownts or actions 
that have snbetaiitial direct ofloela on toe States, on dm relationship b e tween 
toe nellonal g ov ernm ent and the Statea, or on the dlstributton of power and 
respoMlblhtlM aoiMt the vartoos leveb of govanunMit 

(b) ‘^ate* or refer to the Statea of the United Statea of Ankorica, 

totovidaaDy or coOectlvaly, and, where te la vent to State govanunents, tochid- 
tog aalts of local govemmont and ether political sabdtvWons oatabllahed by 
tha States. 

See. S. f^indamutlal FtdanUtm Mnc^pfea. In femulattog and Implementiag 
poBdes that have federaUsm Implications. Execative departments and agen* 
das shall be guided by the foDowtog fundamental federalism prtodplea: 

(a) Fedenlism la rooted in tha knowlodge that oar pdlUcal Ubortiaa are beat 
aasured by liraiting the site and scr^ of the nadooal goveniment 

(b) the peopla of the States cnatod the national government when they 
delaptad to H toose enumerated govammental powers rdatliig to matters 
bey^ the competence of the todlvidaal Statea. All ether sovereign powers, 
cave toose expressly prohibited the Slaloa by the Constttudoa. aM reaervod to 
too Statos or to toe peo^. 

(c) Ihe cottstituUonal relattonship among severel y govanunonla. State and 
natfonal is fennaliiod to aod protoclod by the Tenth AmeodBseot to the 
Conodtedoo. 

(d) Ihe people of the States are free, sublet only to lesMcdons to too 
Cmdtudcn Itself or to cenatltndonaDy authorised Ai^ it Cengresa. to dettoo 
toe moral, political, and legal charadar of their lives. 

(e) to most areas of goveremenlal ccoc am . the Statea nnh|oely poasoss the 
cottsdtutlooel auto^ty, the reaonreea, and the competanco to dlscom too 
aendments of toe peo^ and to govern occordtogly. to Ibeaus lefferaon's 
words, the States are most competent admlnistrattoao fer our domestic 
cencaras and the sorast buhvaihs against anUrepublican te n d enci e s .* 

ff) The nature d our coestltutloaal qrstem eneouragoa a healthy diversity to 
die public polidea adopted by the people of the sewal States according to 
toeir own coaditiona. needs, and dMiraa. In the search fer enlightened pimie 
policy, todividoal States and communities are free to experiment with a 
variety of approaches to public Issues 
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U Acta of Um Mtional fovcmmeot— whether UfItUtive. executivcT orludlcial 
in Mture— Ituit Moeed th« «nuintntod powtrt of that government under the 
Coaetilutlon vioUte principle of feoerelitm eetebUshed by the Premere. 
(h} Polfclea of the Mtionel govemment should recognize the responsibility 
of— end should eaeoursge opportuttitiee for— indlvlduels. families, neighbor- 
hoods. local goveraments. and private associations to achieve their personal. 
•ocUL and economic obl^vea through cooperative efforL 
P) In die abaaoos of clear eoosUtutlonal or statutory authority, the presump- 
tion of sovereignty should reel with the Individual Statea Uncertainties 
regarding the legitimate authority of the national govemment should be 
roMved against regulation at t^ national level 

tec. g. Ftd^mlkm Micymaking Criteria. In addition to the fundamental 
federalism principles aet forth In sactlon 2. Executive deurtmenls and agen- 
das shall adhere, to the extent permitted by law, to the following criteria 
urban fimnulaHni and implementing policies that have federalism Implica- 
dottt: * 

(a) There should bo strict adhareneo to constitutional prindplea. Executive 
dspartmenta and agendas should cloaaly axamina the conaUtutional and 
tiataitofy authority sunporting any Pederaf action that would limit the poUcy- 
nmking dlaeration 6t the Stataa. and should carefully aaaasa the necawlly for 
•ttch action. To the extant praoticabla. the Stataa should bo consulted before 
any such action la Implementad. Executive Order No. 12372 (‘‘Intergovemmen- 
tol Ravlow of Pedarel Programs**) remains In affecl for the programs and 
actlvltiaa to which It la appUcabta. 

ft) Fadarel action UmiUng tho poUcytnaklng discretion of the Stataa should be 
takon only erhare constitutional authority for tho action is clear and certain 
and fta national activity is naceasitated by the presence of a problem of 
national scope. Par the purpoaaa of this Orden 

(1) It la important to recognize the dUHnction botwaen problems of national 
acopa (ediich may Justify Federal action) and problems that are merely 
common to die States (which will not justify Paderal action because Individual 
Stataa, acting Indhridually or together, can affectively deal vrtth tham^ 

(2) Conatitutional authority for Pedere) action la dear and certain only when 
authority for tiw action may Iw found In a specific provision of the Constitu- 
tioiu ftare la no provision to the Constitution prohibitlnt Federal action, and 
the action does not ancroaGh upon authority roaerved to the States. 

(c) With respoct to national polidaa administered by the Stales, the national 
govemment ehould grant the Stotae the maximum admtolstmUTa discretion 
poasibU. Intrusive. Federal overali^t of State admtolatreUon la neither necee- 
eary nor doairabla. 

(d> Whan undertaking to formulate and Implcmant poUdas that have federel- 
tom implicationa. Exa»ttve departments and agendet shall: 

(1) Encounge States to develop (heir ovm poUdee to achieve program ob)«c- 

and to work wito appropriate ofRcUla to other Slates. 

(2) lUfrnto. to the maximum extant poaalbla. from eatobliahtog uniform, nation- 
•1 atondards for programs and. when possible, defer to tiw ^les to estiblish 
elandardi 

(8) When national standards are required, consult with appr^riate oftcials 
and crgaalaattona r e pres an ttog the Stataa to developing tb^ elendards. 
SoG. 4 djpncfof ftogu/rsciewto /hr Aneotpc/oii. (a) To the extent permitted by 
low, Bnecutive dspartmants m agenciM ahaO oonatnia. to tc^latfona and 
.c th ar w iaa , a Pedant statoto to preempt Stole law only when llw etohito 
contoins an express preemption provision or tbore la eonm other firm and 
palpable evidence ricmpanhig tbe oenduden ibct too Congreea tatendod 
pnea iption of fiUto low,, or wbon too oxaideo of State auUmrity dfrocUy 
confllela wito too oxarcieo of Fodaml outfaoriiy under toe Federal statute. 
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(b1 Wb«rt • Ptdcral tUbit* does not preempt State law (ai addresaad In 
aMD ta cd oa (a) af tUa aaetiM), Bxacativa dapartmanta and agenclea ahall 
coaaChia any aathorlaatloa In the atatuta for the laauanca of r^alatlona aa 
aathorUdns' praamptkm of State law by rula«Dakln| only when the atatuta 
a ap aaa al e avlhorlxaa laattanea el preaioptlTa regulatlooa or there la aoma other 
fbn and palpabla inrtdaBca cbqi^Dl^ the concluaion that the Confreaa 
feitandad to dologata to die dapartmant or agency the authority to laaua 
rofulatloiia praoaptlflt State law. 

fc) Aoy rogidatoiy preemption of State law ahaH be raatrtcted to the mini mum 
lavri Baeaaaaiy to achieve the ^lactlvea of the atatuta purauant to which the 
tagutadona are pronralgatad 

(d) Aa aeon aa aoBaacutive dapanmanl oa agency foreaaaa the poaalbUity of a 
oenflict between State law and Paderelly protected taitereata within Ita area of 
regulatoay reaponaibUlty. the dapa r taa n t or a|ency abaO conault, to the extent 
practfcabk erith apprapciata ofBdab and oigantxatlona repraaantli^ the 
Stataa In an effort to avoid auch a oooflict 

(a) Whan ao Bxacetfva dapartmaat or anmcy propoeea to aa through adjudi> 
cation or nile«aklnt to preempt State law. the deperlment or agency ahall 
provide all affected Stataa notice a^ an opportunity for apprt^rlate pertldpa* 
don In the prooeedlasa. 

Sec %.SpechiBtiquinaMitt» for Uiithtiv Ptopooob. Atacutive dapartmenta 
and agendaa ahall not anbnlt to dm Congreta laflaUtien that would: 

(a] Diracdy ragidata the Stataa te waya that would Intarfara with hmctiona 

■ii aadal to the Stataa* aaparata and tndapandent or oparata to 

diracdy diaplaot tha Stataa’ fracton to atructura Inle^ oparatlone in areaa 
of trooitlMd gov ana ea n tal (uncdona; 

(b) Attach to Podaral panta ocndlHofte that are not directly reletad to the 
peipoee of the pent: or 

fc) hoompt State lew. enleaa pieempdon la conalatant with tha fuadeawou! 
fadaiellam pi lntlp ht eat forth in aacticn 1 and olaaa a clearly lagltiaata 
nadonal pnipoaa. coaaiitant with tha fadarallam poUcynwIdiv criteria Mt 
forth in aactlM A cannot otfaarwlaa bo nwt 

Soc •» Afoncf JbtpMmafiiotfbrL (a) Urn bead of oach Bxecudva dapartmant 
and agency ehaO deelmate in omdal to be reaponalble for enaeflni tha 
faeplamantatioa of &la Order. 

(b) In addition to whatavar other nctiona tha daelgnalad ottdiJ may taka to 
annira Implanwntatlan of thia Order, tha dealgnatad official ahall delarmina 
whldi pR^oeed poUdet have auffident fideraJiam impHnaHnw to watiant the 
preparatlea of a Pederallim Aaoeaimant With leapact to aadi auch policy for 
mch an affiimatlva datenolnadan la made, a Fadarallam Anaoamant, aa 
daacribad In auba act lon (c) of thla oacdoo. ohaU be prepared. The depariment 
or agnqr hoed ahaS oondder any each Aaaeaamcnt In all dedalona involved 
In promiugadag end fanpleBBentlng the policy. 

(c) Ee^ Foderaltom Aaaeaament ahell eoccmpeny ony anhmiMlon coocemlng 
the poU^ that la made to tha Office of Managamant and puroeenl to 
Exacedva Order No. 12291 or 0MB Circular No. A->19. ond ahaU 

( 1 ) Omtain dailgnatad offidnTa oardBcation that tta policy hat bean 
eaaaasad In Ugfat of the ptind^a, eritaiia. and raqulranmnta itatadiD tacdona 
2 thraugh 9 oi Oda Order. 

(2) Identify any proviaieo or dement of the policy that it Inconaiatant with tha 
prindplaa. critaria, and raqidramanta atatad In aacdooa 2 through 8 of thia 
Ordan 

($1 IdentUy ^ extant to which tha policy Impooao additional coata or burdeni 
on tha Stataa, including the hkaly acnirca of funding for tha Stataa aod the 
•bttily of the Stataa to fulflU the purpoaaa of the policy; and 
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(4) IdmtUy tht txmi Id wUdi liw poUqr would dBucI Iht SUIm' ubUlljr to 
dtoduifu tradidoiul Steto (omninwntul faocUoiu. or odior upuclt of SUto 
ooro toly ilir. 

■ob t. Ctmaamd-wUa Pbdtnlim Coontinalion and Havhw. (i) In laplo- 
■onUiii ExoottUvo Ordor Noo. USl ind IMM ind 0MB CIreular No. A-tl, 
Iko OfBoo of Monnomont ond Bud|ot Id Uio oxtoni pormlttod by low ond 
oonoiotont widi dio pravitlooo of Iboot oothoridoo, •hod lako action to onaun 
that tha poUclaa of 4a Bcaondn dapaitananta add agandao ara conaiatant 
with tha pifadplaa, oitaiia. andiaqulnmanta atatad In aaodona 2 dmugh i of 
thlaOite. 

(b) In aubinlaaloaa lo dw OfBca of Mananomant and Budfat puiaaant to 
Bxacudva Oidar No. 122n and 0MB Cliciilar No. A-ld Bxacudva dapart- 
manta and agandaa aball Idand^ propeand ngnlatoty and atatnloiy ptovl- 
aloaa that ham ilyilllrant fbdaralUm baplicaHona and aball addnaa any 
(adoiallam eoBcana. Wkaca tba dapaitmanta or agandca doom It 
appropdata, aubataadal fhdaiallim conoacna dwuld alao ba addiaaaad In 
Bodeaaof p ro p oaa d nilaHBaldinandBiaii ag oilianatBltdnilaglalaHTapropoa- 
ab to tha Coofnaa. 

Bae. t. Jadielal Rmritw. Tbla tMar b Intandad only to bnprova tba bitanial 
manaianiant of ttw Bxacudva branch, and b not Intandad to craato any right 
or banafll, aubalandva nr piocadural. anfbicaabb at bw by a party againal tha 
Unllad Sbteo, tta agandaa, lb olBoara, or any paraon. 






THE WHITB HOUSE, 
Odobarit. im7. 
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CLINTON'S 1st ORDER 



Executive Orders 

ENHANCING THE INTERGOVERNMENTAL PARTNERSHIP 


THE WHITE HOUSE 

Office of the Press Secretary 


For Immediate Release 


October 26, 1993 


EXECUTIVE ORDER 
112875 


ENHANCING THE INTERGOVERNMENTAL PARTNERSHIP 


The Federal Government is charged with protecting 
the health and safety, as well as promoting other national 
interests, of the American people. However, the cumulative 
effect of unfunded Federal mandates has increasingly strained 
the budgets of State, local, and tribal governments. In 
addition, the cost, complexity, and delay in applying for and 
receiving waivers from Federal requirements in appropriate cases 
have hindered State, local, and tribal governments from 
tailoring Federal programs to meet the specific or unique needs 
of their communities. These governments should have more 
flexibility to design solutions to the problems faced by 
citizens in this country without excessive micromanagement and 
unnecessary regulation from the Federal Government. 


THEREFORE, by the authority vested in me as President by 
the Constitution and the laws of the United States of America, 
and in order to reduce the imposition of unfunded mandates upon 

cation process for and increase the availability of waivers to 
State, local, and tribal governments; and to establish regular 
and meaningful consultation and collaboration with State, local, 
and tribal governments on Federal matters that significantly or 
uniquely affect their communities, it is hereby ordered as 
follows : 


Section 1. Reduction of Unfunded Mandates, (a) To the 
extent feasible and permitted by law, no executive department 
or agency ("agency") shall promulgate any regulation that is 
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not required by statute and that creates a mandate upon a State, 
local, or tribal government, unless: 


(1) funds necessary to pay the direct costs incurred by 
the State, local, or tribal government in complying with the 
mandate are provided by the Federal Government; or 


(2) the agency, prior to the formal promulgation of 
regulations containing the proposed mandate, provides to 
the Director of the Office of Management and Budget a 
description of the extent of the agency's prior consultation 
with representatives of affected State, local, and tribal 
governments, the nature of their concerns, any written 
communications submitted to the agency by such units of 
government, and the agency's position supporting the need 
to issue the regulation containing the mandate. 


(b) Each agency shall develop an effective process to 
permit elected officials and other representatives of State, 
local, and tribal governments to provide meaningful and timely 
input in the development of regulatory proposals containing 
significant unfunded mandates. 


more 


(OVER) 


2 


Sec. 2. Increasing Flexibility for State and Local 
Waivers, (a) Each agency shall review its waiver application 
process and take appropriate steps to streamline that process. 


(b) Each agency shall, to the extent practicable and 
permitted by law, consider any application by a State, local, 
or tribal government for a waiver of statutory or regulatory 
requirements in connection with any program administered by that 
agency with a general view toward increasing opportunities for 
utilizing flexible policy approaches at the State, local, and 
tribal level in cases in which the proposed waiver is consistent 
with the applicable Federal policy objectives and is otherwise 
appropriate. 


(c) Each agency shall, to the fullest extent practicable 
and permitted by law, render a decision upon a complete 
application for a waiver within 120 days of receipt of such 
application by the agency. If the application for a waiver is 
not granted, the agency shall provide the applicant with timely 
written notice of the decision and the reasons therefor. 


(d) This section applies only to statutory or regulatory 
requirements of the programs that are discretionary and subject 
to waiver by the agency. 


2 of 3 


6/2/98 



310 


Sec. 3. Responsibility for Agency Implementation. The 
Chief Operating Officer of each agency shall be responsible for 
ensuring the implementation of and compliance with this order. 


Sec. 4. Executive Order Mo. 12666. This order shall 
supplement but not supersede the requirements contained in 
Executive Order No. 12866 ("Regulatory Planning and Review”). 


Sec. 5. Scope, (a) Executive agency means any authority 
of the United States that is an "agency” under 44 U.S.C. 
3502(1), other than those considered to be independent 
regulatory agencies, as defined in 44 U.S.C. 3502(10). 


(b) Independent agencies are requested to comply with 
the provisions of this order. 


Sec. 6. Judicial Review. This order is intended only 
to improve the internal management of the executive branch and 
is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or equity by a 

mentalities, its officers or employees, or any other person. 


Sec. 7. Effective Date. This order shall be effective 
90 days after the date of this order. 


WILLIAM J. CLINTON 


THE WHITE HOUSE, 

October 26, 1993. 


# I I) 



To comment on this service: feedback{a).www.whitehouse.fov 
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CLnTION'S 2nd OFDER 

27651 

FMfenI RcflUcr Presidential Documents 

Vol. 63. No 96 
Tuesday. May >9. 1998 


Tide 3- 


Executlve Order 13083 of May 14. 1998 


The President Federalbm 


By the authority vesttd In me as President by the Constitution and the 
laws of the United States of America, and in order to guarantee the division 
of governmental responsibilities, embodied In the Constitution, between the 
Federal Government and the States that was Intended by the Framers and 
application of those principles by the Executive departments and agencies 
in the formulation and implementation of policies. It is hereby ordered 
as follows: 

Section 1. Definitions. For purposes of this order: 

(a) “State” or “States” r^er to the States of the United States of America, 
individually or collectively, irxl. where relevant, to State governments, irv 
eluding units of local government arxl other political subdivisions established 
by the States. 

(b) “Policies that have federalism implications'* refers to Federal regula- 
tions, proposed legislation, and other policy statements or actions that have 
substantial direct effects on the States or on the relationship, or the distribu- 
tion of power and responsibilities, between the Federal Goverrunent and 
the States. 

(c) “Agency" means any authority of the United States that is an “agency" 
under 44 U.S.C. 3502(1). other dun those considered to be independent 
regulatory agencies, as dehned in 44 U.S.C. 3502(5). 

Sec. 2. Fundamental Federalism Frinetpies. In formulating and implementing 
policies that have federalism impllcatioru. agencies shall be guided by the 
following fundamental federalism principles: 

(a) The structure of government established by the Constitution Is premised 
upon a system of checks and balances. 

(b) The Constitution created a Federal (Government of supreme, but limited, 
powers. The sovereign powers not granted to the Federal (Government are 
reserved to die people or to the States, unless prohibited to the States 
by the Constitution. 

(c) Federalism reflects the principle that dividing power between the 
Federal Government and the States serves to protect Individual liberty. Pre- 
serving State audKxity provides an essential balance to the power of the 
Federal GovernmeiU. while preserving the supremacy of Federal law provides 
an essential balance to the power of the States. 

(d) The people the States are at liberty, subject only to the limitations 
in the Constitution itself or in Federal law. to define die moral, political, 
and legal character of their lives. 

(e) Our constitutional system encourages a healthy diversity In the publk 
policies adopted by the people of the several States according to their 
own conditions, n^ds. and desires. Sutes and local governments are erften 
uniquely situated to discern the sentiments of the people and to govern 
accordingly. 

(0 Effective public pc^lcy b often achieved when there b competition 
ennong the several States in the bshloning of different approaches to public 
policy issues. The search for enlightened public policy b often furthered 
when Individual States and local governments are free to experiment with 
a variety of approaches to public Issues. Uniform, national approaches to 
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public policy problems can Inhibit the creation of effective solutions to 
those pt^leim. 

(g) Policies of dw Federal Covemment should recognize the responsibility 
of— and should encourage opportunities for— Stttes. local goverrunents. pri- 
vate associations, neighborhoods, families, and Indlvlduab to adileve per- 
sonal, social. erMronmental. and economic objectives through cooperative 
effort. 

Sec. 3. Federalism Mkymaking Crktrla. In addition to adherli^ to the 
fundamerttal federalism principles set forth In section 2 of this order. agerKles 
shall adhere. fx> the extent pnmicted fay law. to the following criteria when 
formulating and Implementing poUdes that have federalism Implications: 

(a) There should strict adherence to cortstitutlonal principles. Agencies 
should closely examine the constltutlonel end statutory authority supporting 
any Federal acdon d)at would limit the poUcymakii^ discretion oi Stales 
and local governments, and should carefully assess t& necessi^ for such 
actloTL 

(b) Agencies may limit the poUcymaklng discretion of States and local 
governments only after derermlnlng that there is constitutional and legal 
author!^ for the action. 

(c) With respect to Federal statutes and r^latior» administered by States 
and local go>remments, the Federal Government should grant States and 
local governments the nttximum administrative discretion possible. Ar^ 
Federal oversight of such State and local administration should not uimeces- 
sarily Intrude on State arxl local disaetloa 

(d) It Is Important to recogrdze the dlsdiKtlon between matters of national 
or multi-state scope (which may justify Federal action) and matters chat 
are merely commcm to the States (which may not JuMlfy Federal action 
because individual States, acting Individually or togtther. may effectively 
deal wldt them) Meters oi national or multi-state scope that Justify Federal 
action may arise in a variefy of circumstances. Irtcludlng: 

(1) When the rruicter to be addressed Federal action occurs Intersute 
as opposed to being contained within one ^te‘s boundaries. 

(2) When the source of the matter to be addressed occurs In a State 
different frtmi the State (or States) where a significant amount oi the harm 
occurs. 

(3) When there Is a need for uniform national standards. 

(4) When decentralization increases the costs of government thus imposing 
additional burdens on the taxpayer. 

(5) VWien States have not adequately protected individual rights srrd lib- 
erties. 

(6) When States would be reluctant to impose necessary rwulatlons because 
of fears that regulated business actlvi^ will relocare to odier^tes. 

(7) When placing regulatory authorify « the State or local level would 
undermine regulatory goals because hl^ costs or demarxls for specialized 
expertise effeaively place the regulatory matter beyond the resources 
of State authorities. 

((9 When the matter relares to Federalfy owned or managed property 
or natural resources, trust obligations, or International obligations. 

(9) When the maaer to be regulated slgnlflcancly or uniquely affects Indian 
tribal governments. 

Sec. 4. Consuftation. (*) Each agency shall have an effective process K> 
permit eleaed oMclals and other representatives oi State and local govern- 
ments to provide meaningful and timely Input In the developmertt of regu- 
latory policies that have Merallsm Implications. 

(19 To the extent practicable arwl permitted fay law. no agency shall promul- 
gate any relation that is rxx required fay statute, that has federalism impUca- 
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tions. and that imposes substantial direct compUarKe costs on States and 
local governments, unless; 

(1) funds necessary to pay the direct costs incurred by the State or 

local government In complying with the regulation are provided by the 

Federal Government; or 

(2) the agency, (^ior to the formal promulgation of the regulation, 

(A) in a separately identified portion of the preamble to the regulation 
as it Is to be Issu^ In the Federal Renter, provides to the Director 
of the Office of Management and Budget a description of the extent 
of the agency’s prior consultation with representatives of affected States 
and local govmunents. a summary of the nature of their concerns, 
and the agency's position supporting the rteed to Issue die regulation; 
and 

(B) makes available to the Director of the Office of Management and 
Budget any written communications submitted to the agency ty States 
or \oc^ governments. 

Sec, 5. Increasing Flexibility for State and Local Waivers, (a) AgerKles shall 
review the processes under which States and local governments apply for 
waivers of statutory and regulatory requirements and take appropriate steps 
to streamline those processes. 

(b) Each agency shall, to the extent practicable and permitted by law, 
consider any application by a State or Icxal government for a waiver of 
statutory or regulatory requirements in connection with any program adminis- 
tered by that agency with a general view toward Increasing oppcxtunldes 
for utillzti^ flexible policy approaches at the State or local level in cases 
In iMiich the propos^ Nvaiver Is consistent with applicable Federal policy 
objeedves and is otherwise appropriate. 

(c) Each agency shall, to the extent pracdcable and permitted by law. 
render a decision upon a complete applicadon for a waiver within 120 
days of receipt of such applicadon by the agency, ff the applicadon for 
a waiver is not granted, the agency shall provide the applicant with timely 
written nodee of the decislcm and the reasons therefor. 

(d) This secdon applies only to statutory or legulatoiy requirements that 
are discretionary and subjea to waiver by the agency. 

Sec. 6. Independent A^ncies. Independent rc^latory agencies are encour- 
aged to comply with the provisions of this order. 

Sec. 7. General Revisions, (a) This Mder is Intended only to Improve the 
internal management of the executive branch and 1$ not interxJed to, and 
docs not. create ary right or benefit, substantive ex* piocedurel. enforceable 
at law or equity by a party against the United Sutes. Its agencies or Instrumen- 
talities. its officers or empicyees, or ary other person. 

(b) Thb order shall supplement but not supersede the requirements con- 
tain^ in Exectitive Order 12866 ("Regulatory Planning and Review"). Execu- 
tive Order 12988 C'Civll Justice Reform"), and 0MB Circular A- 19. 

(c) Executive Order 12612 of October 26. 1987. and Executive Order 12875 
of October 26. 1993. are revoked. 

(cQ The consultation and waiver provisions In sections 4 and 5 of this 
oe^r shall ccxnplcment the Executive order entitled. “Consultetion and 
Coordination with Indian Tribal Covemmeno." being Issued on this day. 
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(e) This order shall be efTectlve 90 days after the date of this order. 




int Doc 90-13552 
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THE WHITE HOUSE. 
May 14. 1998. 
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For Immediate Release 
Contact Michael Riley 202-S46>3000 or mriley@fcref org 

Over 100 Organizations Form Coalition 
Opposing Executive Order 

Groups Sigr) Letter Supporting Federalism, Opposing EO 13083 


WASHINGTON, DC — July 28, 1998 — More than 100 g^roups, organized by the Free Congress 
Foundation's Coalition for Constitutional Liberties, announced their opposition to President Clinton's 
Executive Order 13083, "Federalism”, in a letter delivered to House Speaker Newt Gingrich and 
Government Reform and Oversight Subcommittee on National Economic Growth, Natural Resources 
and Regulatory Affairs Chainnan David McIntosh. McIntosh's subcommittee will be hearing testimony 
today in regards to Executive Order 13083 and the new powers it grants to federal regulatory agencies 
to intervene in the affairs of state and local governments. 

"This executive order effectively revokes the 10th Amendment to our Constitution by 
unconstitutionally claiming rights and powers specifically reserved to the states and to the 
people," said Lisa S. Dean, Vice President for Technology Policy at the Free Congress Foundation. 
"By authorizing federal action over the states for basically any reason, President Clinton has 
made a mockery of the historic understanding of Federalism." 

"By promising to implement his political agenda through Executive Orders, as opposed to the 
constitutional legislative process that requires congressional approval, President Clinton has 
crowned himself King," said Dean. 

Signed by the President on May 14ih, Executive Order 13083 outlines a series of new "Federalism 
Policymaking Criteria" chat authorizes federal regulatory action in the following circumstances; 

• "When there is a need for uniform national standards. " 

• "When decentralization increases the costs of government thus imposing additional burdens on the 
taxpayer. " 

• "When states have not adequately protected individual rights and liberties. " 

• "When States would be reluctant to impose necessary regulations because of fears that regulated 
business activity will relocate to other States . " 

• "When placing regulatory authority at the State or local level would undermine regulatory goals 
because high costs or demands for specialized expertise will effectively place the regulatory matter 
beyond the resources of State authorities. " 


(More) 
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• "When the mailer relates to Federally owned or managed properly or nalural resources, trust 
obligations, or international obligations. " 

Executive Order 13083 also revokes President Reagan's Executive Order 12612, which established a 
stringent procedure for federal agencies prior to issuing regulations that would effect state and local 
governments. 

Excerpts of the letter, which was sent to the congressional leadership and selected members, include: 

"This latest executive order, while giving lip service to the historic and common understanding of the 
principle of federalism, explicitly establishes policymaking guidelines that will undermine the 
foundations of federalism by legitimizing unnecessary and unconstitutional national regulatory powers 
and actions." 

"We express the sentiments of millions of Americans who cherish our inheritance of liberty when we 
ask you to utilize your position of leadership to act decisively on this issue. Executive Order 13083 
needs to be repealed immediately, and the federalist protections that are found in President Reagan’s 
Executive Order 12612 need to be explicitly codified and made public law." 


The Free Congress Foundation is a 20 year-old Washington based think tank which teaches people how 
to be effective in the political process, promotes cultural conservatism, and works against government 
encroachment in the individual’s right to privacy. 


uun 

NOTE: For a copy of the letter including a list of coalition members, please contact Michael Riley at 
(202) 546-3000, ext, 434 or mriley@fcrcf.org. 
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Coalition for Constitutional Liberties 

A project of the Free Congnss Fomidalion r Center (or Technologj' 1‘tiiicy 

717 Second Street NE * Washington D.C. 20002 * 202/6404000 * Fax 202/544-2819 ' http;//www.freecongres$.org/ 


Lisa S. Dean 
Director 

July 27, 1998 

Honorable David McIntosh 
D.S House ofRepresentatives 
1208 Longworth House Office Building 
Washington D C. 20515 

Dear Chairman McIntosh, 

We write to you today to express our grave concern regarding President Clinton’s 
issuance of Executive Order 13083 addressing this administration’s view of the principle 
of Federalism. This order explicitly revokes President Reagan’s Executive Order 12612, 
which strongly affirmed the Framers vision of strong state sovereignty and power, as well 
as requiring conclusive constitutional authority and a defined process for fedeial 
intervention into the affairs of the states. 

This latest executive order, while giving lip service to the historic and common 
understanding of the principle of federalism, explicitly establishes policymaking 
guidelines that will undermine the foundations of federalism by legitimizing unnecessary 
and unconstitutional national regulatory powers and actions. 

Of particular concern are the provisions that now authorize intervention in the affairs of 
the states: “when States would be reluctant to impose necessary regulations because of 
fears that regulated business activity will relocate to other States (Section 3, subsection 
D6), “when placing regulatory authority at the State or local level would undermine 
regulatory goals" (Section 3, subsection D7); and to enforce “international obligations" 
(Section 3, subsection D8) This sweeping authorization of federal intervention directly 
threatens the very heart of federalism and state sovereignty. 

Executive Order 13083 will be implemented on August 14ih, and any positive action 
after that time either by Congress or the President will still mean that the protections 
established by Executive Order 12612 will be repealed, we would therefore urge you to 
respond forcefully to this flagrant power grab, and strongly support the efforts of several 
of the members of the House to create a substantive and immediate legislative response 

We understand that the Government Reform and Oversight Subcommittee on National 
Economic Growth, Natural Resources and Regulatory Affairs will be holding hearings on 
this topic on Tuesday, July 28(h. We would urge you to question the administration’s 
representatives testifying at that time r^arding the driving force for issuing this 
executive order, and what constitutional authority justifies the assumption of these 
newfound executive powers over the states. 


Patrick S. Poole 
Deputy Director 
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We express the sentiments of millions of Americans who cherish our inheritance of 
liberty when we ask you to utilize your position of leadership to act decisively on this 
issue. Executive Order 13083 needs to be repealed immediately, and the federalist 
protections that are found in President Reagan’s Executive Order 12612 need to be 
explicitly codified and made public law. With such a response, we will assure you of our 
active support to reaffirm the hollowed and legitimate powers of our federal, state and 
local governments. We thank you in advance for your timely intervention on this matter. 

Sincerely, 


Lisa S. Dean 

Free Congress Foundation 
Larry Pratt 

Gun Owners of America 

Martin Hoyt 

American Assoc, of Christian Schools 


Phyllis Schlafly 
Eagle Forum 


Amy Moritz-Ridenour 

National Center for Public Policy Research 


Thomas DeWeese 
American Policy Center 


Kenneth F. Boehm Forest Montgomery 

National Legal and Policy Center National Association of Evangelicals 


Michael Farris Chris Klicka 

Home School Legal Defense Association National Center for Home Education 


Nancie G. Marzulla 
Defenders of Property Rights 


Gary Palmer 

Alabama Family Alliance 


Sadie Fields 

Christian Coalition of Georgia 


John Adams 
HARTland 


William A. Smith 
Indiana Family Institute 


Forest Thigpen 
Mississippi Family Council 


Bobbie Patray 
Tennessee Eagle Forum 


Olivia Hanson 
Faith and Freedom 


Dr. Wiley Drake 

American Family Association of California 
2 
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Aaron Klein 

Conservative Strategy Alliance 
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T. Rogers Wade 

Georgia Public Policy Foundation 


Brandon Dutcher 

Oklahoma Council for Public Affairs 


Robert KJous 
Christian Values in Action 


Robin DeJamette 
Virginia Family Foundation 


Sean Duffy 

Commonwealth Foundation, Pennsylvania 


Dave Augustus 
Parents Coalition of Texas 


Rick Shaitan 
Neighborhood Research 


Patricia Owens 

Wisconsin Stale Sovereignty Coalition 


Miriam Archer 

Christian Coalition of California 


Samuel A. Cravotta 

West Virginia Family Foundation 


J. Stanley Marshall 

James Madison Institute, Flonda 


William T Riley 
NW Council of Governments 


Barbara Susco 
Eagle Forum of Florida 

Cliff Kincaid 
America’s Survival 


David F. Salisbury 
Sutherland Institute, Utah 


Dianna Lightfoot 

Physician’s Resource Council of Alabama 


Dot Ward 

Eagle Forum of Mississippi 


David Hall 

Kuyper Institute for Political Studies 


Marvin Munyon 

Family Research Institute of Wisconsin 


Martin A Easton 

American Pro-Constitutional Assembly 


Natalie Williams 

California Capitol Resource Council 


Dar VanderArk 

Michigan Decency Action Council 


Patricia McEwen 

Life Coalition international 


Dottic Fedcr 

Eagle Forum of Wisconsin 


James Graham 

Texas Right to Life Committee 


Dan Hanson 

Independent Party of Nevada 
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John W Parrott, Jr. 

Illinois Christian Coalition 


Jerry Cox 

Arkansas Family Council 


Gayle B. Gardner 
Eagle Forum of Hawaii 


Edith Hammons 

Organized Victims of Violent Crimes 


Shelly Uscinski 

New Hampshire Christian Coalition 


Mary Denham 
Take Back Arkansas 


Jeff Kemp 

Washington Family Council 


Betty Hanicke 
Eagle Forum of Kansas 


Scott A. Bergthold, Esq. 

National Family Legal Foundation 


Cathie Adams 
Texas Eagle Forum 


John Dowlis 

Christian Coalition of Florida 


Jean Bingham 

Eagle Forum of Delaware 


Dr. Larry Bates 
Information Radio Network 


James Knox 
American Focus 


Jack Morgan 
Take Back Tennessee 


David Muralt 

Citizens for Excellence in Education 


Dr. Robert Simonds 

National Association of Christian Educators 


Eunie Smith 

Eagle Forum of Alabama 


John Paulton 

S<Hith Dakota Family Policy Council 


Don Woolett 

Christian Home Educators of Kentucky 


Nathan Sprout 

Arizona Christian Coalition 


Douglas P. Stiegler 

Maryland Family Protection Lobby 


Charles Phillips 

American Center for Legislative Reform 
Nolen Cox 

American Family Association of Georgia 


Janet Parshall 

Janet Parshatl’s America Show 


Charles Weisleder 

New Mexico Shooting Sports Association 


4 
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Frank G. Simon, M.D. 

American Family Assoc, of Kentucky 


Matt Staver 
Liberty Counsel 


Joan Tartarsky 

Wisconsin Information Network 


Howard L. Pringnitz 

American Consutution Party of Texas 

John Poe 

Delaware Home Education Association 


Jon E. Dougherty 
USA Journal 


James H. Berberich 
Missouri Christian Coalition 


Ken Patterson 

Georgia Home Education Association 

Clarence Whiteaker 
Tn-State Coalition 


Brian Camenker 

Parents Rights Coalition of Massachusetts 


Steve Ulrich 

Christian Coalition of Pennsylvania 


Gene Malone 
Freedom 2000/USA 


Stephen M. Wetzel 
Missionaries to the Unbom 


Thomas A Carder 
ChildCare Action Project 


Gwen A. Moore 
Ea^e Forum of Minnesota 


Linda B. Dietz 

Citizens for Judicial Reform 


Balint Vazsonyi 

Center for the American Founding 


Laurie Koutnik 

Christian Coalition of Montana 


Jim Hill Joe E. Clark 

American Family Assoc, of Oregon Illinois Family institute 


Ervin L Myers 
Soaring Eagle Associates 


Randy Hicks 
Georgia Family Council 


Kent Ostrander 
Kentucky Family Foundation 


Minifred Spcncc 

Christian Coalition of Delaware 


Sheila Ward 

Nevada Christian Coalition 


Eben Fowler 

MisstHiri Family Policy Center 
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David Dutin Tom Shahccii 

Oklahoma Family Policy Center Pennsylvania Family Institute 


Glenn Stanton 

Palmetto Family Council, South Carolina 

Bob Williams 

Evei^reen Freedom Foundation 

Mike Harris 

Michigan Family Forum 

D. Dowd Muska 

Nevada Policy Research Institute 

Tom Prichard 

Minnesota Family Council 

Ed Glassgow 

Christian Coalition of South Dakota 

Susan Stradling 

Arizona Eagle Forum 

Marlys J. Popma 

Iowa Family Policy Center 

Glenn Ellmers 

Claremont Institute, California 

JohnC Wilike, M D. 

Life Issues Institute 

Sally Campbell 

Christian Coalition of Louisiana 

Michael W. Watson 

Arkansas Policy Foundation 

Rick Hamme 

Delaware Family Foundation 

Kelly Shackelford 

Texas Free Market Foundation 

Janice Johnson 

Tennessee Christian Coalition 

Ri^crt Kellow 

American Family Association of New Jersey 
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FRONTIERS OF FREEDOM INSTITUTE 

Senator Malcolm Wallop (ret.) 

Chairman 


July 27. 1998 


Senator Trent Lott 
United States Senate 
Washington, D.C. 20510 

RE. Executive O rder 13083 


Frontiers of Freedom is extremely disturbed by E.O. 13083, which President Clinton 
signed in relative secrecy in Manchester, England last May M. The Order is a fundamental attack 
on the status of state and local governments vis-a-vis the Federal Bureaucracy, and asserts the 
superiority of the unelected over the elected officials of your State. It is a return to the tax-and- 
spend, governmental growth policies of the 1960's and ‘70s disguised as an affirmation of the role 
of the states. I share the view of our members that this Order reverses major gains achieved by 
Republicans during the last twenty years, and turns concepts of federalism on their heads. 

I have attached an analysis of E O. 13083, which reveals it to be a power grab of historic 
proportions masquerading as something else. Please use or duplicate and circulate the analysis as 
you see 6t. I am sure that the state and local governments of the states are appalled at the 
prospect of being routinely overruled by unelected bureaucrats in Washington, who will not need 
to justify their conduct on the basis of cost-benefit analyses or respect for the individual states. 

I trust that you will oppose this encroachment on the other branches and levels of 
government, and that you will join the opposition to the Clinton power grab. I suggest that 
legislation be passed to prohibit the use of public funds or human resources on its implementation 
until Congressional hearings on the intent and effect of the Order can be held and analyzed. 

I would like to discuss ways in which my organization can assist you, or perform other 
functions that you suggest. My Chief Counsel. Patrick O’Brien, will manage our overall effort. If 
you will assign a staff member to this matter, I will have Mr. O’Brien contact him or her. In the 
meantime, let me encourage your defense of our traditional system of government. 


Very truly yours. 



Malcolm Wallop, U.S. Senme-Ret. 
Chairman 

Enclosure 


Dear S^atpsiolfr” 


1100 Wilton Boulevard • Suite 1700 • Arlington, VA 22209 

Phone (703) 527-3282 * Toll Free (888) 6-RIGHTS • Fax (703) 527-8388 * E-mail frecdom91f.org * Internet httpiii'www.ff.org 
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FRONTIERS OF FREEDOM INSTITUTE 

Hon Malcolm Wallop (U.S. ^ate - Ret ). Chairman 
1 100 Wilson Boulevard - Suite 1700 
Arlington, VA 22209 
telephone 703-527-8282 
facsimile 703-527-8388 


SECTION ANALYSIS OF EXECUTIVE ORDER 13083 

On May 14, President Clinton signed Executive Order 13083 in Manchester, England, 
away from the scrutiny of the Washington Press and without additional fWare. Following a storm 
of protest from state governors, mayors, and oth^ olBicials, White House staff claimed the Order 
was a mistake and placed the blame on a low-level OMB official (Washington Post, July 16, 1998, 
p. A- 15) The White House offered no explanation as to why the President signed the Order, nor 
did it state that it would be revoked. The Order takes effect on August 1 2, 1 998, unless Congress 
intervenes. 

Executive Order 13083 embodies a direct rejection of limited government and free market 
principles. It delegates nearly unlimited discretion to unelected agency officials who can regulate 
at whim without resort to cost-benefit analysis or respect for the role of the states. The following 
is a summary of the more objectionable provisions in the recent Order. 

Repudiation of Traditional Constitutional Principles 

The underlying, liberal philosophy of the Clinton Administration is neatly summarized in 
Section (2)(b) of the Order: “The Constitution created a Federal Government of supreme, but 
limited powers.” Had the Order merely stated that the powers of the Federal Government were 
limited, it would have been accurate. The misstatement in the Order plainly - and apparently 
intentionally — distorts the plain meaning of the Constitution. Article VI of the Constitution states 
that the Constitution and the laws validly enacted thereunder axe the supreme law of the land, 
however, in order to allay fears of a power-grab by the central government. Amendment 10 in the 
Bill of Rights plainly states that any authority not specifically delegated to the federal govenunent 
is reserved for the states and the citizenry. Read together, these provisions allocate power 
between states, citizens, and the federal government — rather than create the sort of feudal 
hierarchy envisioned by the Order. 

Lest this distinction be deemed technical or legalistic, it sets the premise from which the 
substantive proNnsions of Executive Order 13083 flow. If we accept the premise that the Federal 
Government is superior to the states (rather than larger, but co-equal), then we must accept the 
conclusion that the Executive Branch and its unelected functionaries can dictate to the inferior 
States and their similarly benighted citizens. In &ct, the substantive provisions of the Order 
authorizes the bureaucracy to do just that. 
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Elimination o f Reagan Protections 

Realizing that the Federal government often regulated without respect to cost-benefit 
analysis, and often compelled the states to implement federal mandates without regard to the 
proper roles of the states nor to the imposition of administrative costs, the Reagan Administration 
took appropriate steps, including Executive Order 12612. It requires regulators to balance the 
cost and the benefits of proposed regulations, to engage in a systematic and uniform review of the 
impact of regulations on the system of federalism, and to ftind any mandate imposed on the states 
Section 7(c ) revokes the Reagan Order, while other provisions encourage the resurreaion of the 
abuses Executive Order 12612 was designed to prevent. 

New Justifications.fbr Bu reaucratic Control of the Slates 

Section 3 of the new Clinton Order pays lip service to traditional principles of federalism, 
and then states a list of ‘‘reasons'’ why regulators can ignore the role of the states in our system of 
government. Among them are; 

Section 3(d)(2), “when the source of the matter to be addressed occurs in a State different 
from the State (or States) where a significant amount of the harm occurs” — whereby a regulator 
can use activity in one location to justify regulation in a separate jurisdiction. Thus, if a regulation 
is directed at a Western or Eastern State or States, the regulator need only point to incidents in 
the North or South. 

Section 3(d)(3); “where there is a need for uniform national standards” (emphasis added), 
apparently in the minds of the unelected, who may prefer uniformity to state and local 
governmental innovation and experimentation. Keeping life simple for the bureaucracy in 
Washington appears to be a policy goal that supersedes the right of any state to chart 
its own course. 

Section 3(d)(4): “when decentralization increases the costs of government thus imposing 
additional burdens on the taxpayer”; CUntonspeak for the proposition that we can place a price 
tag on Constitutional principles, and thereby justify the imposition of an unlimited bureaucracy on 
“efficiency” grounds. Many historians agree that totalitarian regimes are. indeed, cost-effective. 
Here, “efficiency” judgements made in obscurity by Administration officials would provide the 
premise for a bureaucratic preemption of state authority — without regard for the Constitutional 
system. 


Section 3(d)(5); “when States have not adequately protected individual rights and 
liberties”. This vague statement authorizes an individual bureaucrat to make subjective value 
judgements. We all accept the proposition that “rights” are not always absolute, nor neatly 
hierarchical. Thus, in some cases, such as in a state of war, individual rights may be limited for the 
safety of the nation by elected officials, in an open manner, and subject to oversights and 
safeguards. This secrion is radically different. For example, it authorizes unelected, relatively 
anonymous functionaries to decide when the right of a camper to view a spotted owl outweighs 
the interests of 30,000 employees in their continued employment. 
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Section 3(dX6) eliminates an important, but unstated individual right — the right of 
individuals and groups to “vote with their feet". Americans have long prized their right to walk 
away from jurisdictions they find less desirable, while states and localities have long engaged in a 
healthy competition to attract residents.and businesses. Section 3(dXb) ends that tradition. Now a 
bureaucrat can ignore state, local, and individual preferences by imposing a regulatory regime 
“when states would be reluctant to impose necessary regulations because of fears that regulated 
business activity will relocate to other states”. The bureaucrat, not the state, decides what is 
“necessary” and when the previously sovereign states are “reluctant”, both highly subjective terms 
that in essence subjugate the state to personal whims in Washington. 

Section 3(d)(7) is a near-perfect expression of Administration egomania. This provision 
permits regulation “when placing regulatory authority at the State or local level would undermine 
regulatory goals because high costs or demands for specialized expertise will effectively place the 
regulatory matter beyond the resources of state authorities " Thus, when the poor, stupid State 
cannot manage its own affairs, Washington wilt set things right through the application of superior 
knowledge beyond the capacity of the provincial officials Read in conjunction with Section 
3(dX3), the right to regulate in the cause of nationwide uniformity, this provision permits 
nationwide regulation when 49 of SO States are perfectly capable of addressing the issue at hand 
These provisions provide the rationale for a return to the bureaucratic expansionism of the 1 960's 
and’VO's. 


Section S makes a hollow reference to regulatory flexibility, but actually impedes the 
developmern of“the laboratory of the states”. Ahhough Section S(a) appears to encourage 
agencies to streamline the processes of obtaining regulatory waivera, the waiver will be 
conditioned on a bureaucratic determination that “the proposed waiver is consistent with 
applicable federal policy objectives and is otherwise appropriate”. Section S(b). This section 
provides two vague, and largely uruoviewable reasons to deny waivers when the administrator can 
find a conflictirrg “federal policy objective” or a reason to claim the request is not “otherwise 
appropriate”. 

What do these terms really mean? As the Cheshire Cat in Alice in Wonderland would say, 
“Words mean what I say they mean. No more, no less.” Perhaps the bureaucrat will object to a 
waiver request, and then slowly disappear — leaving only his smile. 
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WILLIAM, REX AND THE FEUDALIST PAPERS 

Hon. Malcolm Wallop (U.S. Senate - Ret.) 

The medieval monarchs of England were government personified All laws emanated from 
them, and changed with the will of the king. Indeed, the was no “capitol” of England in the usual 
sense; wherever the monarch held court, government sat. Periodically, the kings would embaric on 
a tour of the realm, issuing edicts and setting the royal camp wherever and whenever the mood 
struck. It was in this tradition that Bill Clinton, the man who apparently would be king, issued the 
most blatant assault on the Constitution of his increa^gly questionable Presidency. 

Perhaps Mr Clinton was under the influence of yet another romantic notion when, in 
Manchester, England (far from the gaze of that segment of the media and Congress with 
knowledge of the Constitution), he signed Executive Order 1 3083 . That document asserts the 
superiority of the Presidency (monarchy?) over the other branches of the federal government, the 
several states, and the individual citizens. Many Constitutional lawyers and scholars consider it the 
product of a dangerous distain for the rule of law in the United States, and a contempt for the 
intelligence of lesser mortals. It could be viewed as an assertion of Divine Right, but for Mr. 
Clinton’s repeated refusal to couple “One Nation” and “Under God” in his most recent State of 
the Union address. 

Even William, Rex’s most ardent supporters should be chilled by a reading of E.O. 13083. 
It begins with the grossly incorrect claim that “The Constitution created a Federal Government of 
supreme, but limited powers". This assertion overlooks or ignores Amendment 10 in the Bill of 
Rights, which was included for the very purpose of preventing a power-grab by the federal 
government. It states that any authority not specifically granted to the central government is 
reserved to the States and the individual dtizens. Tlie Constitution plainly created a system of 
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coequal branched and levels of government designed to hold each other in check; not - as the 
Administration suggests, a hierarchy atop which sits the President/Monarch. 

Be that as it may, E.O. 13083 recites a litany of reasons whereby the bureaucracy can rule 
the states: “Where there is a need for uniform national standards”, apparently in the minds of the 
White House courtiers rather than in the laws passed by Congress; “when decentralization 
increases the costs of government”, thus placing assumptions regarding efficiency made by the 
bureaucrats on a higher legal plane than Constitutional principles of federalism and respect for the 
“laboratory of the states”, and “when States have not adequately protected individual liberties”, an 
invitation to the unelected to make subjective judgements ordinarily reserved for the Courts and 
Congress (a license to abuse, for example, the interests of 30,000 timber industry employees in 
their jobs in favor of those who are enamored of Spotted Owls). 

Were this reaffirmation of the Big Government principles of the 1960s liberals not 
sufficiently frightening, E.O 13083 rejects the most basic free-market freedom: the right of the 
individual to vote with his or her feet Now the Presidency can impose regulation “when states 
would be reluctant to impose necessary regulations because of fears that regulated business 
activity will relocate to other states”. Think about this Virginia and Maryland, Texas and Florida, 
New York and New Jersey, or California and Arizona would no longer offer competing business 
incentives if some faceless bureaucrat decided that he or sheknew better than the elected officials 
of the several states. If the regulations are, in &cl, necessary or desirable, are not the people 
effected sufficiently intelligent to make that decision? 

Maybe not, according to the dictate. E.O. 13083 contains thinly-veiled contempt for our 
ability to govern ourselves. A top-down imposition of regulations is justified “when placing 
regulatory authority at the state or local level would undermine regulatory goals because high 
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costs or denunds for specialized expertise will effectively place the regulatory matter beyond the 
resources of state authorities.” In other words, says the Monarch, if I decide that I’m smarter than 
you, you must do as I command. Can you think of any instance in our history when a federal 
government official did not claim “specialized expertise"? Without that claim, there is little 
justification for a bureaucracy at all. 

I urge you to read and study E.O. 13083. It is totally antithetical to a basic concept 
contained in the Declaration of Independence; that all government derives its authority fi'om the 
consent of the governed. Instead, it asserts the right of the President to dictate his will to the 
states as a King would dictate his whim to a province. I think it paints a rather fiighcening picture 
of President Clinton and his White House, one more analogous to a medieval despot and his 
retainers than to an elected official and other public servants. It also suggests that another 
Conservative Revolution is in order. 

Hon. Malcolm Wallop (U.S. Senate - Ret.) is Chairman of Frontiers of Freedom Instituie, a nonpartisan, public policy 
or^aniiation based In Arlington, Virginia . 
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_ . Ie^^tage^Oiindatiotl 

SUHeMemoramlinn 


No. 536 


June 25, 1998 


President Clinton's Sellout of Federalism 


ADAMD. iHfSiER 


Or May l4. 1998, wiihoui much fanfare or pub- 
lic atiention. ihe While House released a new exec- 
utive order on federalism. President Bill Clinton’s 
Executive Order 13083 revokes E.O. 12612, issued 
by President Ronald Reagan in 1987. The Clinton 
executive order outlines a series of new “Federalism 
Policymaking Criteria" that executive branch 
departments and agencies must follow “when for- 
mulating and implementing policies that have fed- 
eralism implications " The guidelines establish 
broad but ambiguous and unconstitutional tests to 
justify intervention by the federal government in 
matters that typically arc left to sutes and local 
communities. 

E.O. 13083 follows a precedent established by 
President Clinton when he gutted President 
Reagan's Execuuve Order 12606 protecting the 
family (revoked by E.O. 13045) and E.O. 12291 
mandaung cost-benefit analysis of federal rules 
(revoked by E.O. 12866). The new executive order 
reverses much of President Reagsm’s sound policy 
on federalism It pays only lip service to the bene- 
fits of the original federalist framework wrought by 
the Founding Fathers Even worse, it establishes 
policymaking guidelines that will undlermine the 
foundations of federalism by legitimizing unneces- 
sary and unconstitutional national regulatory pow- 
ers and actions. 

STEP ]H>RWARD« TWO STEPS BACK 

President Clinton’s Executive Order 13083 bor- 
rows much of the language of President Reagan's 
E.O. 12612 to define “fundameniai federalism prin- 


ciples " For example. Section 2 of the Clinton exec- 
utive order notes that 

lT]hc Consiiiuuon ts premised upon a 
system of checks and balances . . . The 
sovereign powers not granted to the Fed- 
eral Government are reserved to the peo- 
ple: or the Stales. 

. . . Federalism 
reflects the prin- 
ciple that divid- 
ing power 
between the 
Federal Govern- 
ment and the 
Sutes serves to 
protect individ- 
ual liberty. Pre- 
serving Suic 
authority pro- 
vides an essen- 
tial balance to 
the power of the 
Federal Govern- 
ment. . . . The 
people of the 
States are at lib- 
erty. subject only to the limiulions of the 
Constitution itself or in Federal law, to 
define the moral, political, and le^l char- 
acter of their lives. . . . Effccuvc public 
policy is ofren achieved when dhtere is 
compeliiion among the several States. . . . 

The guidelines that the White House believes 
justify federal regulatory action are set out under 


Produ^by 

The Thomas A Roe Institute 
for Economic Policy Studies 

Published by 
The Heritage Foundation 
214 Massachusetts Ave.. N.E. 
Washington, D.C 
20002-4999 
a02l 546-4400 
htlpy/www.h«ritage.org 
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NO. S36 - .. - 

sanni 

*Fedcraijsm Policymaking Criieria" in Section 3. 
The more ambiguous and open-ended of the crite- 
ria “justifying" federal action Include: 

• “When decentndizauon Increases the costs of 
go^mment thus imporing additional burdens 
on the taxpayer." 

• "When States would be reluctant to impose 
necessary regulations because of fears that reg- 
ulated busiiress acuvity will relocare to other 
states." 

« "When placing regulatory authority at the State 
or local level would undermine regulatory 
goals because high costs or demands for spe- 
cuiUzed expertise will effecuvely place the reg- 
ulatory matter beyond the resources of State 
authorities." 

• “When the matter relates to Federally owned 
or managed property or natural resources, 
trust obligations, or intematiorul obligations " 

ATTACKINCTHE 
l=EDERAUSr FRAMEWORK 

Such criteria for federal action are a grotesque 
distortion of the Framers’ language establishing 
the original federalist system. Nowhere in the 
Constitution or Bill of Rights is there any mention 
of such jusdncation for federal regulatory aaivity. 
Nor can the new criteria be justified on the 
grotmds that such rules and regulations mi^t be 
needed to protect intersute commerce. 

This is not to say that there are no legitimate 
matters of concern for the federal government. As 
Ronald Reagan^ now-defunct E.O. 12612 pointed 
out at great length, the federal government specifi- 
cally was given few. limited, and enumerated pow- 
ets. The Constitution grants the federal 
government powers ove/such issues as luuicmal 
defense, international trade and diplomacy. Immi- 
gration procedures, mainteiunce of the monetary 
system, patents and copyri^t enforcement, bank- 
TU{Hcy procedures, and the regulation of interstate 
commerce. 


25, 1998 

A forthcoming Heritage Foundation book «iti- 
ded TTie Dedicate Balance: Federalism, fnterstate 
Commerce, and Economic Freedom in die Technologi- 
cal Age outlines when the federal government 
le^timatcly may exercise its authority under the 
Constitution, and when the states and local com- 
munities (and more imporunt. individuals and 
corporations) should be left free to exercise their 
own discretion Qearly. aside from those sp^iti- 
cally enumerated powere that jusiify federal action 
in Article I, the Founders did not intend that the 
federal government should exercise authority over 
the states, local communities, or the people 

President Clintons new executive Older on f^- 
eralism is a serious afliont to the federalist frame- 
woric established in the U.S Constitution. It 
adopts and expands the tortured logic of New Deal 
expansionist policymaking and jurisprudence. 
President Clintoris version of fei^ralism would 
make individuals more, not less, subservient to the 
federal government. The Founding Fathers' ver- 
sion, by comparison, limits the power of the fed- 
eral government over the lives and liberty of 
individuals. 

Congress should reject the treading on the Con- 
stitution that President Clinton's new executive 
order embodies Congress should make clear, in 
any future legislation with federalism implications, 
that such guidelines are inappropriate. And it 
should order federal agencies to follow stricter 
guidelines, such as those in Presidem Reagan's 
E.O. 12612. Alternatively, Cmgress should take 
steps to codify the language of E.O. 12612 and 
direct that all federal agencies follow it instead of 
President Qinionls E.O. 13083, 

Either way, Members of Congress must make a 
strong statement that leaves no doubt of their 
irommiDnent to resist Presidcni Clinionls effort to 
evisceraie what remains of the American federalisi 
system. 

— Adam D. Thterer is Alex C VAilker FeUaw in 
Economic Fdicy in the Thomas A. Roe institute for 
Economic Poluy Studies at The Heritage Foundation. 


NOTC; fMNi^ mtAm? hen is to be ^tmtmed es nece u erily nOecting the views of the Heritege FounOaiion or es to eitengji to aid or hinder 
the pass-^ of any bill beton Congress. 




332 


(jChe lUtrtctilrt 3IXrt 


Tlie Lincoln Hcriraf’.o In 


Vol.IV, bk 14, 1998 


Tax Relief N 


ByC. GndyDttgo 

Numcfouseconofi^ h&v« sued dutwc 
are the mos high^ taiod generabon in the hb' 
toiy of the nation. It b esmated that the avcf' 
age ^mily pays about 38% of their income in 
taxes; that taxes are at leas 18% too hi^: and 
that our taxes under ihb atkninisriiion are the 
highest in rdaiion to our GDP of anytbne in our 
history except one year during WWU. 

The eoofVMny appean to be poking right 
along, and unempJoymem appears to be on dw 
low end. However, how many of dtese fobs 
are low paying service jobs, and how many of 
those em p loyed in those indusliies would be 
working at afl if the levd of tsxes not crO’ 
aiing a strain on households? 

The case for a tax cut wu succincihr enurv' 
dated by U,S. Scnalor Liny Craig in ha article 
in the current issue of dve ADDRESS, pubbhed 
by the Lmcoln Heritage insntute. In that artidc. 
Senator Craig said: "The geates threat facing 
America today b eecessiwe taxation, artd with k, 
a Washington culture that has trarafbrmed W 
cessrve' into 'accepted*. " 

He furdter states, "By any estimation, 
America's tax burden bexDcsave. Wadnrtgon 
b proiecied to ake in $ 1 .68 trilion doflan in oxB 
thb year. No government in hbtory has ever 
coleaedthatrrMchframiBdBEerM. As an over^ 
afl burden, that amouna to 20 percent of die 
nation's gxm domestic product ' one fWi of 
ewrythkig produced in thb eounttyb consumed 
by Wadurigon. Today, and even more sadfy, 
tomorrow. America b satUed wid) die same tax 
burden dial used 10 be reserved only for calanb- 
ties tudi as defeadng Nazi Germany. 

These are real dolan taken from red fans' 
ba disc could be spent, saved, or invested in 
real thing. The metfian dual'eamkig Ameri' 
can fa^ pays 122,521 in taxa ' (15.^ to 
Washingon alone. That b more dian dwy pay 
for food, for houung, for dothing and for m^ 
cal care combined. Thai b more than diQ' have 
ever paid, and diqr must now work longer and 
harder dian ever to pay k' 

Senator Craig certainly hits die nai on 
die head, and makes a point that should be 
acted upon now. 

Fw die enure artide. please comet die 
Institute. # 

' PUBLISHER ' 

Published by the Linoobi Heritage 
Institute; C Grady Drago Editor. 

6SO Hall St, Eaton R^iids, MI 406S7 
V 517-663-5909, F 663-5945. 
Aniclea are copyri^ted, but may be 
reprinted with credit to authoia and 
Institute. 


Clintons Rist Imperial Otder; A Presidency Our 
FoimdersTKougHtTK^Had Prevented 


By CGrady Drags 

Widi the stroke of a pen, BiS Cfinton, 
in penning Executive Order 13083 on May 
14, 1 998, has made "big government* die big- 
geat it has been in die history of thb natioii. It 
wffl be a gsvenunem die fbunden dioughs they 
had prolaibiied. Povven reaerved ID itala and 
kidMdkiik indieConstituiionand^ofRi^ 
hatve just been wged away with a stroke of 
Clinton's pen. Ar^yw ready for undccied bii' 
reaueradc eEtbts to nm >oor lives? 

Thb EO signed while Bill Clmton was 
in England, redcAies Federalism. Section 2 
detaib how statts and every level of state and 
beal govemmenl Ctndixfing towndups, local 
school boards, and atrfiorities) wiS lose power 
and rights to an Executive Branch made up of 
un e l ected elitists not reapondbl e to the people. 

Clinton has changed die dcfmiion of 
federafism and leh state' and inifividualiidte 
indiambles. TUsbadefinittonnDOfiewidi 
even a mo^ knowledge of die hbtory and 
meaning of our federal repubib vmuldrec' 
ogiise. Arbitrary edies ky PresidenB could 
wdl become away ofkfe. and die ntle of liM. 
as called for in the Corattcution and KB of 
Ri^, could be a dung of the past Thedraft' 
ing of thb EO b the fm step in that dbeclion. 

To my knowledge no FVesident has the 
audwrbytoaihitririlyneptedie lOih Amend' 
merit of the Ccxistitgtion!. Cfinton has taken 
abn at die vco' heart of the BiBof Righei by 
deleting EO 12612. ifa law sub against die 
aciioni of a President has ewer been in order, 
it b on dm E O. 

Big government b not simfdy the mail' 
berofM^ptegrams, the size of the bud' 
gn, or the soe of ^ deheb; b b (he esetent to 
which gover nmen t controls eaenliaicfcsaemi 
in our duly fives. Thb ailoundbig E O ecr' 
tabdy puts Trig brother' at your fiv^ room. 

According to James Madbon (one of 
die moat cKk^ ddegates to die Conitbu' 
lional Contrition and the hdicr of the BS of 
Ri^) die reason die Bifl of Ridif was of' 
fci^ (by hun) and the reason b was adopted 
was die feir that the Corstbubecr wuuki laa' 
siBvhe because the stales and people from 
which the p ow en bi die new govesTunent 
ocignated, wotdd not support a Censtbulion 
dial cU not ^lararttee dim protection against 
abuses of dim new government 

The priniiiy diff ei c i ce between die 
Arddes of Ccnfedmiien and die CorelihJiien 
(whidi ekibfished our ^dcral Rcpuhfic) was 


diecstabfidimentof a sbi^e independent chief 
executive; and the ini£rm representation of 
tiufividual erdzeru in each state and the equal 
representation of each state in a two House 
Congress. Abo csiablbhed were three indt' 
pendent branches of govern m ent with the 
power to csiabfidi pdi^ throu^ legislation 
ydfical^ vested in the Congress, not in the 
(jiief Executive or in the Cotro. 

Section3ofEOI3083 detaiblhebsues 
that would become the sde juibdiction of the 
Executive Branch justifying federal actions. 
'When there b a need for uniform national 
action*: 'When decentralization increases the 
c os ts of govemmenL..;* Whoi siatts have not 
adequate^ protecttd bidividua] ridits and Uh- 
enks...;* when placing regulatory authori^ 
at the stato or local lei^ would undermine 
lepdiiDiytoab...' The k^ here b who makes 
the fnidi^ on reaching the thresh^ of 'in' 
creased costs of gfMcmmcnt', 'adequate prO' 
tection', 'need of unifbnn actiwi', etc. 

What we have here b a carte blanche 
abiliyofihe P r e si dent to ap^arbhraypolhi' 
cal deebions in intaspredngU.S. law. in deny 
peon of die nile of law. Public education, 
pthfe hcsJdi, abotdon righs, bilingual educ^ 
lion, hoifling, land use pkiminfr pioperqf rights 
of indivkkiab and Stitt and local governments, 
heakh insurance, pensions, and cnvirtMimerv 
laJ dettmunatioiu are just some of the issues 
that 6t imo the category of Sechon 3, of the 
Ex. Order. 

According to die President's staff, he in' 
lends 10 utilize EO's more aggressively in the 
fiieve putting in place policies and programs 
Conpess and the people refuse to approve and 
enact kddadvdy- doesn't sound like a 
chief executive, docs b? Does b sound like 
an emperor ? 

The Conpcsi, die Governor’s Ginfer' 
cnce, the Conference of Mayon, and odier 
sbnilar organizalions should take immcdiaie 
action to prevent Executive Order 1 3083 from 
becoming effective on August M, 1998. 

b xjch strong pcwbigcppodiion 
'lo'dttVcdon, dial wt have been told of at 
least duee 'Lcncn to die Edtor' have been 


and the Y2K problem to stay ki office. 

Obvioizdy thb EO was not written by 
someon e that kvesButvidualEbery and states 
ri^gs. I wonder if dib b what Nl OnUon meafU 
when he dabned to be a 'New Democrat?* 


O 


